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January Term, 1832. 


LATON versus PATTERSON & HINCHMAN 


! A Covrt that first commences the exercise of its powers, can not be obstruct. 
ed in the legitimate exercise of them, by another Court of only co-ordinate 


and equal jurisdiction. 


2. But the fact, thatthe County Court has before ita question of the indebted- 
c =f . “er . ° . 
ness of a garmishee to a debior; will net preelude other creditors frem iiter- 


i 
te a a al ta judames See a a See 
posing, in Caancery, against a judenient, on such garnisanient. 
3. To constitute an equitable lien, there must be a consideration, not only good, 
but valuable and adequate 


What is an adequate consideration, can only be defined to be one, not so 


— 


disproportionate, as to shock the sewse of morality and fair dealing. 





5. An amount paid fora judgment, (to cnjoin whieh a bill had been filed.) fess 
than twas rendered for, held not to be madequate, under the facts. 

6. A Court of equity will always pr fer the oldest len efa creditor on the estate 
of a debtor, where proper diligence is exercised. 

7. Where a creditor has been first in point of time, in pursuing legal means to 
obtain payment of his debt; his lien in eqruity will be extended back to the 
time when his legal remedy failed. 

8. But this principle is notte | so construed, as to prevent a debtor tr pre 


ferring one bona fide crediter to another 


This case was commenced by bill in Chaneery, 
filed in Madison Cireuit Court, by the defendants iz 
error. Patterson and Uinehman 


-) 











CASES DETERMINED 


EATON US. PATTERSON & HINCHMAN. 


The object of the bill was to enjoin the County 
Court from proceeding in the matter of a garnish- 
ment, existing in that Court, between Eaton, a cre- 
ditor of one Turner, and Atwood and Brahan, debt- 
ors, as was alleged, of the latter. 


Before these proceedings, one Ragland had reco- 
vered judgments against Atwood, Brahan, and Tur- 
ner, as lndorsers of a promissory note. Turner hav- 
ing satisfied the judgment against himself, took from 
Ragland an assignment of the judgment against At- 
wood and Brahan, which, after several transfers, be- 
came the property of Patterson, who subsequently 
transferred a portion of his interest therein to Hinch- 
man. Atthe time that Patterson became the entire 
owner of the judgmert against Brahan and Atwood, 
the latter had procured an injunction thereon ; which, 
after the assignment, was dissolved. The considera- 
tion paid by Patterson, for the judgment, was about 
thirteen hundred dollars, and the original amount at 
the time of filing this bill, near three thousand. 

Under these circumstances, Eaton, being a judg- 
ment creditor of Turner, procured a summons of gar- 
nishment froin the County Court of Madison, requir- 
ing Atwood and Branan to answer as to their indebt- 
edness to ‘Turner, and to prevent their recovery, was 
the present bill filed. 

On a final hearing, the injunction was perpetuated, 
and the County Court enjoined from rendering judg- 
ment on the garnishment : to revise which decree, 
Eaton took an appeal to this Court. 

A more full statement of the facts of the case, and 
of the positions assumed by the plaintiff in error, will 
be found in the opinion of the Court. 
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EATON US. PATTERSON & HINCHMAN 


Brandon and Shortridge, for Plaintiffi.—Hopkins, 


contra. 


Lipscous, C. J.—This cause comes before us on 
an appeal from the decree of the Court of Chancery 
for the County of Madison. 

For the sake of perspicuity, it will be proper to 
make a statement of the material facts on which the 
decree was founded. One N. Ragland recovered a 
judgment against Brahan & Atwoo od, as indorsers of 
a promissory nete ; which judgment, at the time this 
bill was filed, amounted to near three thousand dol- 
lars. Ragland also recovered another jadgment against 
Simon ‘Turner, a second indorser of the same note. 
Turner paid up the judgment against him, to Rag- 
Jand, on condition, that Ragland’s judginent against 
Brahan & Atwood, should be for his benefit, and ex- 
ecution should run on it to hisuse; and on the 28th 
June, 1825, an indorsement was made on the execu- 
tion of Ragland against Brahan & Atwood, that the 
whole amount of on execution was to be paid to John 
McKinley, the attorney for the plaintiff, for the use 
of Simon Turner, pate such persons as he had given 
orders for parts of it, and was not to be paid to any 
body else. About the same time, Turner being in- 
debted to Childress & Patterson, on a note to the a- 
mount of something more than seven hundred dol- 
lars, gave in discharge of that debt, three orders—one 
on the attorney, %ir. McKinley, one on the sheriff, 
and one on Mr. Mead, the clerk of the Court, in fa- 
vor of Childress & Hickman, directing each of them, 
if the money collected on the judgment against Bra- 
han & Atwood, should come inio their hands, to pay 
Childress and Patterson the amount of the principal 
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and interest of his note due to the:n, Childress having 
transierred to Patterson the entire control of the bu- 
siness. Patterson purchased from ‘Turner the entire 
interest in the judgment ; but, as he alleges, fearing 
that Brahan and Atwood, from their being a family 
connexion between them, might expect greater indul- 
gence than his situation would permit him to extend 
to them, if the transfer stood in hisown name, agreed 
with one Henry Stokes, that it should be transferred 
to him, and he was to hold it subject to the control, 
and entire direction of Patterson ; and the transfer of 
Turner’s interest was made, not on the execution, 
but on a separate piece of paper, in the following 
words: “ For value received, I hereby assign to 
Henry Stokes, the full benefit of a judgment at law, 
in favor of Nathaniel Ragland, against Brahan & At- 
wood, the execution in which case is endorsed for my 
benefit ; and which judgment has been enjoined upon 
a bill filed by said Braham & Atwood against said 
Ragland and myself, and which is now depending in 
the Madison Circuit Courtin Chancery ; and I here- 
by authorise the said Henry Stokes, or assigns, to 
manage and superintend the said suit in Chancery, 
and I promise to give any aid that may be necessary 
on my part, to carrying on and managing of said suit. 
And the said Henry Stokes or his assigns, are here- 
by further authorised, to have said execution, when 
issued, endorsed as they may direct, so as to enable 
them, or either of them, to receive the amount of the 
said judgment. Witness my hand and seal, this 11th 
day of April, 1826. 
(Signed) “SIMON TURNER, Seal.” 

Patterson alleges, that he paid about thirteen hun- 

dred dollars for the judgment, to Turner, including 
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the note due to Childress & Patterson. Stokes af- 
terwards endorsed Turner’s assignment to Patterson 
in the words following, “ I assign the within judg- 


} 


ment, or debt to Benjamin Patterson, without any 


recourse ou me, either in law orequity.  LOth Sep- 
tember 1526. 
(Signed,) HENRY STOKES.” 


Afterwards, Patterson being indebted to Benjamin 
M. Hinchinan, for the payment thereof, transferred 


by assignment to him a part of lus interest in the’ 


judgment he had purchased from Turner, in the 
words following : 

“ For value received, [ assign twenty-six hundred 
dollars of the judgement within named, with interest 
thereon from the 13th of July. last, to Benjamin M. 
Hinchman., tn trust, for the use of Samucl Archer, 
(Philadelphia,) and guarantee the payment to him, 
free of all charges, tor collection. Witness, my hand, 
this 12th September, 1826. 

(Signed,) BENJAMIN PATTERSON.” 

By an arrangement subsequently made between 
Scruggs, the agent of Hinchman, it was agreed, that 
the whole interest of the judgment should stand for 
the benefit of Hinchman, on Scruggs undertaking 
that the balance, after paying the amount due to 
Hinchman, should be paid over to Patterson. The 
injunction granted Brahan & Atwood, had in the 
rnean time been dissolved, and an execution against 
them had been levied on the 25th January, 1828. 
The indorsement made on the first execution was 
copied on this ; and there was a further indorsement 
on the execution last issued : 


“The whole amount of this execution is to be. 


paid to McKinley & Hopkins, for the use of Benja- 


— 


1 


* 


> ] 








14 


CASES DETERMINED 


EATON YS. PATTERSON & HINCHMAN. 


min M. Hinchman, and is not to be paid to any other 
person. 15th February, 1828. 
(Signed, ) SIMON TURNER.” 

This, though bearing date on the 15th, was signed 
on the 16th On the same day Eaton sued outa 
summons of garnishment from the County Court of 

Madison county, then in session, requiring Brahan 
& Atwood, as garnishees, to say on oath, what they 
were indebied to Simon Turner. 

There is no evidence of Eaton’s being a judgment 
creditor of Turner, further than the allegation in the 
bill, that he had, some years before, recovered a judg- 
ment in the County Court of Madison County, against 
one Hart & Turner; and a recital in the Writ of In- 
junction, and a like recital in the Injunction Bond, 
that Eaton had recovered a judgment against Hart 
& Turuer in the County Court of Madison County, 
at the Spring Term, 1824, of that Court. To the 
summons of garnishment, Brahan & Atwood answer- 
ed, that they owed to Turner the amount of the judg- 
ment, as it appeared by the record of the said judg- 
ment. But before they had finished their answer, 
and before any judgment had been rendered against 
them, a bill was filed by Patterson & Hinchman, on 
the facts stated, and the County Court enjoined 
from further proceeding in the garnishment, against 
Brahan & Atwood: and this injunction was after- 
wards, on the hearing of the bill, answer, and tes- 
timony, made perpetual, and Eaton decreed to pay 
cost. 

A great many objections have been urged against 
the decree, by the appellants. Such as we may con- 
sider material, we shall endeavor to examine with 
due consideration. We shall not, however, in this 
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EATON TS. PATTERSON & HINCHMAN. 


investigation, confine ourselves to the order, in which 
points were made aud presented to us in argument. 

[t is contended, that the facts charged in the bill 
do not make out a case for chancery jurisdiction, 
in as much as the bill shows that a court of compe- 
tent jurisdiction, had the subject matter of the bill in 
a course of adjudication. It is an admitted principle, 
that where two courts have anequal and concurrent 
jurisdiction, that the one that commences the exer- 
cise of its jurisdiction, first, has the preference, and is 
not to be obstructed in the legitimate exercise of its 
powers, by the court, that on the subject matter 
would be only co-ordinate. 

Let us enquire how far the facts will make out a 
case of concurrent jurisdiction. What was the sub- 
ject of judicial investigation before the County Court, 
and how was it exercising its jurisdiction, at the time 
its further progress was stayed by the chancellor's 
writ of injunction? Under a statute of this State, 
and not in the exercise of plenary common jaw au- 
thority on the subject, the County Court had awarded 
asummons of garnishment to Brahan & Atwood, at 
the instance of Eaton, and they were required to an- 
swer on oath, what they were indebted to Turner, the 
debtor of Eaton. The court of chancery could have 
compelled the sare disclosure if it had been resorted 
to; and so far the two jurisdictions, the one in the ex- 
ercise of plenary chancery jurisdiction; and the other, 
the limited power conferred by statute, would have 
been concurrent, in compelling a supposed debtor to 
disclose, what he was indebted, with a view of sub- 
jecting itto the payment of a debt, that the ordinary 
common law process had not the power to enforce. 
But the two jurisdictions will not run any further to- 


| 
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gether. ‘The County Court was limited and restrain- 
ed in the exercise of its jurisdiction by the statute. 
If Brahan & Atwood had denied any indebtedness, 
an issue could have been made up to try the ques- 
tion of such supposed indebtedness ; and on the trial 
of that issue, the testimony would have been confin- 
ed to the isolated fact, whether they owed Turner, or 
not. If, however, as in this case, they were dispos- 
ed to admit that they appeared to be indebted the 
amount of the judgment, what authority had the 
County Court to permit Patterson & Hinchman to 
say that the interest of that judgment was in them, 
dnd not in Turner; that ihe debt supposed by the 
garnishees to be due to ‘Turner, was in fact, before 
that time, transferred by ‘Turner to them? Such an 
enquiry could not have been instituted by the County 
Court. We can readily suppose a case, that the 
principle contended for would interpose a bar to the 
court of chancery. If, after Maton had garnisheed 
Brahan & Atwood, on his judgment against Turner, 
some other judgment creditor had applied to chancery 
to compel them to make the very same disclosure of 
their indebtedness to Turner, and condemn it to the 
payment of the debt, chancery would then have 
been ousted of its jurisdiction ; because, that the 
County Court had concurrent power, under the 
statute, to effect the same object, and had commenced 
first. If the County Court would have been compe- 
tent to adjudicate the right of the different claimants 
to the proceeds of the judgment against Brahan & 
Atwood, and afforded all of them as ample an oppor- 
tunity to assert their respective rights; the court of 
chancery could not have interposed, without violat- 
ing a principle equally as well settled and as univer- 
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sal tn ifs ang ‘ation, that] st al be re- 
mitted to their legal i ly, wl elt is. lear and 
as complete as it co . ry It will be 
per feived, that we are Vv) lia the cuse as 
one not of coneu tuse, when 
concurrent, a pit, t which he will resort 
to. It seedis preny ( r i tive Gs y Court 
could not have determined the rights of Patterson & 
Hinchman. But it may be asked, if their rights 
could not be adjudicated, in what way could they 
have been prejudiced by the judgment of that court? 
And why should they have an interest in preventing 
a judgment being entered agvuinst the garnishee? 
To these objections 1 be answered, that it is 
true, that if ju gm had been rend | against 
Brahan & Atwoo ! ( 1 ITS 5 
suc h as their falsely: s rq! \ Turner, 
when they kuew that t | een transferred; 
or, as In the case of Whi & Clark vs Verich, 
they knew that a bill hal ones 
disclosure of the same S | not made it 
known fo the court: » pt ; id not dts- 
charze them, but would ouly » eT ») to a dou- 

le liability. Yetif the jad it sl 1 be render- 
ed against them, from tI r that 
they were indebted, beca they be ed so, not 
knowing any thing to the ¢ y but that Turner 
was the owner of the Judgment against them’ if 
they should : r-under such circumstances, and 
Patterson & Hi hart, knowing that they had been 
garnisneed oa 1 it and not assert their right 
to prevent ju lmineiut beiug rendered on their answers, 
such crimiual silence would enable Brahan & At 
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wood, successfully, to resist the effort to fix a double 
liability on them. And this defence too, would be 
founded on the clearest principles of honesty and 
sound morality. 

Another objection is, that proper parties were not 
made in the court below to the bill. It is said that 
Brahan & Atwood ought to have been made parties. 
This objection may be disposed of ina very few 
words. Brahan & Atwood had no interest, either di- 
rect or contingent, in the result of the bill; they were 
not sought to be charged, or rendered liable in the 
most remote degree; they have not been affected by 
the decree, and could not nave been by any that could 
have been rendered; hence, there would have been 
no propriety in making them parties. The objection 
to the joinder of Patterson & Hinchman, as com- 
plainants, is equally untenable. Their interest in 
staying the proceedings in the County Court, was 
identified, and not to be separated; because, they 
both were to be benefited by the debt due from Bra- 
han & Atwood, in an unequal degree, but deduced 
from the same title. There was a privity, too, be- 
tween them, that rendered it fit that they should 
prosecute their claim together. 

Having disposed of the objections to. the jurisdic- 
tion exercised by the chancellor, and to the fitness 
of parties to the bill, the most interesting enquiry re- 
mains to be made into the merits of the case. The 
mode of transferring the interest from Turner to the 
complainants, is not understood to have been ques- 
tioned. Courts of law will protect an equitable lien, 
whenever they candoit: courts of chancery will al- 
ways afford this protection when resorted to in time. 
To constitute an equitable lien, it must be founded 
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on a consideration not deemed merely good in law; 
but it must be valuable and adequate. What is an 
adequate consideration, is a subject of much difficul- 
ty to determine; and the Supreme Court of this 
state felt the full force of this very embarrassing 
question in the celebrated usury cases. Those cases 
were of extraordinary features, and were calculated 
to elicit the most vigorous exercise of chancery pow- 
ers, torelieve against hard bargains; and with every 


disposition to afford relief and protect an unfortunate . 


class of debtors, from the ruinous effects of their 
hard bargains. The Court could give no cther solu- 
tion, to this difficult subject of enquiry, than “ that 
the consideration must not be so disproportionate, as 
to shock our sense of that morality and fair dealing, 
that should always characterize transactions between 
man and man.” 

In those cases, the original parties to the contracts, 
were before the Court. Ido not know thatthe prin- 
ciple is different in the case we have now under con- 
sideration. A creditor complains that the assets of 
his debtor have been transferred, without an ade- 
quate consideration. If this shonld be found to be 
the case ; and if it should be found that Patterson 
and Hinchman had not paid an adequate considera- 
tion to Turner, chancery should not aid them, but 
should leave them to the full consequences of any ad- 
vantage that Eaton might have over them in acourt 
of law. 

The evidence fully e tablishes the consideration 
paid by Patterson to Turner, to ammount to upwards 

of thirteen hundred dollars; for more than half of 
which amount Turner had ah previously the bona 


fide debtor of Patterson. When itis bourne in mind 
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that this consideration was paid at atime when Bra- 
han & Atwood were still contesting the right ot Tur- 
ner to obtain satisfaction of the judgment against 
them, and had by bill, enjoined proceedings at law ; 
the consideration will not seem so inadequate, as to 
shock honest men at the transaction. It is clear too, 
that if Patterson should fail to recover the amount 
of the judgment against Brahan & Atwood, he would 
be subjected to an entire loss of the consideration mo- 
ney. There was an objection taken in the argu- 
ment, to the testimony of Turner and Stokes, by 
whom the consideration and the transfer from Tur- 
ner was proven, on the ground that they were inter- 
ested and incompetent witnesses. There is not the 
slightest ground .to believe that Turner had any in- 
terest in the result of this suit; if he had any, it was 
fully balanced between the parties. It was said that 
Stokes being the security of Turner on the refund- 
ing bond given to Brahan & Atwood, on the dissolu- 
tion of the inujuuciion they had obtained, fixed his 
iuterest ; the objection would have been a good one, 
if it had been taken in that suit; but it does not 
make him an interested witness in this. There was 
no exception takeu to the tsstimony of either of the 
witnesses on the hearing of the bill before the chan- 
cellor, aud it is too late to make it now: besides, the 
record shows, that the testimony was taken and read 
by consent. 

The authority in 1st Massachusetis Reports, 117, 
can not control this case. It goes only to show, that 
if the consideration of an assignment is adequate, that 
a Court of law will protect this equitable lien against 
the creditor of the assignor. One of the Judge sex- 
pressed a doubt, whether the assignment ought not 
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to be made by deed. And perhaps, in Massachusetts, 


where they have no court of equity, and the reli 


c 
el 


granted is by an application of the principles of the 


1? 


common law, there is something plausible in the 


doubt. The other Judze was, however, of the opi 
ion, that the assignment need not be by deed. 
there had been a court of chancery in M 
and the application had been made to that Con 
there would have been no doubt of its competency 
protect an equitable lien acquired by parol. 

It is contended that Eaton’s equity is the olde 


~ 


n- 


If 


ee ee 
Lassachusetts, 


rt, 
to 


st, 


and should be preferred : that by Ragland’s assign- 
ment to Turner, Eaton's judgment had acquired a 
lien—that it could not lose by Turner's assignment 


to Patterson. 


If Patterson and Eaton had both went into a court 
of chancery, to compel Brahan & Atwood to pay over 


to them the amount of their respective demands 


a- 


gaiust Turner, out of the judgment,.a court of equity 
would have first satisfied the oldest lien ; and in that 
event, the party who had first exhausted bis legal 


Ineans to obtain payment, would be preferred. 


If 


Eaton had used all the means that a court of law 


could furnish him with, without success, and h 


ad . 


been first in point of time, in employing those means, 
his lien would relate back to the time when his legal 


remedy failed. 
But this principle is not to be so constrned as 
prevent a debtor from preferring one Jona fide cre 


to 


di- 


tor to another: and it has been seen, that Patterson 
occupies that ground of preference. If Eaton had 
filed his bill, or if be had issued his garnishment be- 


’ ‘ ’ 


fore the trausfer by Turner to Stokes had been made, 


he would have acquired a preference by his super 


ior 
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rr 


dilizence. This iat was ruled, in the case of 


t, Lucas, et al. vy. Ativood, etal... But until a lien had 


actually attached, ‘Turner had a right to prefer any 
one of his dora fide creditors. 

The case in 20 Johns. 554, was relied on by the 
plaintiff in error, as an authority restraining this 
right of preference given by Turner, and setting up 
a superior equity in Eaton, as the judgement creditor 
of ‘Turner. In that case, Davis, a merchant in New 
York, became greatly involved in debt, and stopped 
payment. He transferred all his stock of goods, and 
debts due him, to Haden, in trust, for all his creditors, 
on condition that they should discharge him from fur- 
ther liability within thirty days from the date of the 
assignment, on their receiving their several dividends: 
the creditors refused then to assent to the conditions. 
He then made a second assignment to Haden, for the 
benefit of certain of his creditors, to be void if they 
would not accept five shillings in the pound, as full 
satisfaction. The creditors refused to give their as- 
sent to these terms. 

Some of Davis’ creditors sued him to judgment, 
and had fi. fa. returned nulla ee and then filed 
their bill against Haden the trustee, to have the funds 
of Davis, in his hands, applied to ‘the satisfaction of 
their. judgments. Haden paid over to Davis a part 
of the funds he had collected, as trustee, after the bill 
had been filed. The court condemned the trust fund 
in the hands of the trustee, and further decreed against 
him, for the amount of money paid over to Davis, 
after the filing of the bill. This case was decided on 
the authority of Chancellor Aext, in pon Vs. 
Strong * and there is not a principle contained in 
either of the cases to impair the right acquired by a 
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bona fide assignment to a creditor, before means had 
been taken to subject the trust fund in the hands of 
the trustee. Much stress was laid on the fact that 
Brahan & Atwood had no notice of Patterson’s and 
Hinchman’s interest until they were, one of them, on 
his way to the Court-honse to answer to the garnish- 
ment of Eaton, and the other in the act of making 
his answer. . 

This can not be an important enquiry: if Patterson 


& Hinchman held the interest in the judgment for. 


an adequate consideration, passed before the issuance 
of the summons of garnishment, it is not material, 
that Brahan and Atwood should have had notice of 
the assignment, for any other purpose than their own 
protection from a judgment on the garnishment : if 
they received the notice before they had made their 
answer, it was in time for that purpose. 

There were a great many authorities referred to by 
the counsel for the plaintiff in error, not here noticed, 
because it did not appear, on an examination of them, 
that they were important to a correct disposition of 
the case. 

The decree affirmed. 


Tay or, J. not sitting. 
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BILLINSLEA gersus ABERCROMBIE. 


1. A writ of error will be dismissed, if it appear that parties interested have 
not been joined. 

2. A devise of estate to certain heirs, aud a’so te the heirs of one deceased, to be 
equally divided among aach—vests inthe latter, only one share. 

3 As where A by his will bequeathed certain estate, real and personal, to his 
five children, and “also tothe heirs and legal representatives of his daughter 
G, deceased, to be equally divided among each ;’—held that G’s children 
only took a sixth part, and not cach one an equal portion with A’s children. 


Billinslea, a legatee, took a writ of error to the Cir- 
cuit Court of Perry, from the decision of the Coun- 
ty Court, made on a distribution of the estate of Ab- 
ercrombie. ‘The writ of error was dismissed on the 
ground, that other legatees, interested in the estate, 
had not been made parties; to correct which, the 
cause came ito this court. 

At the desire of the parties, this court considered 
a question arising ona clause in Abercrombie’s will— 
devising certain estate to his living children, and to 
the children of a deceased daughter, to be equally di- 
vided among each. 

Tt was @ntended, that under this clause, cach of 
the €hildren of the deceased child, were entitled to 
an equal distributive share with the living children. 


Lipscoms, ©. J—Thomas Abercrombie, one of 
the legatees of Isaac Abercrombie, deceased, filed his 
petition in the County Court for the county of Perry, 
praying that the executors of the last will and testa- 
ment of the said Isaac Abercrombie, should be com- 
pelled to make a distribution of his estate, agreeably 
tolaw. The County Court proceeded under this pe- 
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tition to make an order for the distribution as prayed 
for. From the order of distribution, made by the 
County Court, William Billinslea, one of the legatees, 
sued out a writ of error to the Circuit Court. 

None of the other legatees were dissatisfied with 
the order of distribution, made by the County Court. 

The Circuit Court dismissed the writ of error: 
because, that the other legaiees were not joined 
with Thomas Abercrombie us defendants. The cause 
is now brought up by a writ of error, from the judg- 
ment of the Circuit Court; and it is now assigned for 
error, that the Circuit Court erred in dismissing the 
writ of error sued out from the order of the County 
Court. 

An appeal or writ of error is given by our statute, 
“to the party or parties, dissatisfied with any judg- 
ment, or final order of the County Court, whether in 
vacation or term time :” the party seeking to reverse 
such judgment or final order, entering into bond and 
security, to the Judge of the County Court. 

Our statute does not define who are to be made 
parties to such writ of error, or appeal, but it is be- 
lieved, that it is so well established by the uniform 
practice of courts, that all who are to be affected” by 
the judgment or order, so sought to be revaieed, 
should in some way, be made parties; that it does 

not require the aid of any express Jegislative enact- 
ment, to secure this privilege. All of the legatees 
who were satisfied w ith the order of distribution, were 
i9 it, aud had as strong claims 


interested in supporting 
to be heard, betore 
Thomas Abercrombie, the one selected as a defendant. 

We believe then, that the Circuit Court did not 


4 


} 
41 _ . f °. ] 7 Ag 
the order should be reverse d, as 


rk) 
ot 








26 


CASES DETERMINED 





BILLINSLEA tS. ABERCROMBIE. 





err in dismissing the writ of error, for this irregulari- 
ty, in omitting to make the other legatees parties de- 
fendants. 

We are, however, requested by the parties, to give 
a construction to a clause in the will of Isaac Aber- 
crombie, deceased, which is the true ground of the 
contest between the plaintiff in error, and the other 
legatees. 

It is a part of the 3d section of the will, and is in 
the words following: “ All the balance and residue 
of my estate, whether real or personal, left, after ful- 
filling and completing the devises and legacies in this 
my last will and testament mentioned—lI give, be- 
queath, and devise to my children, to-wit, Archibald 
Abercrombie, James Abercrombie, Isaac Abercrom- 
bie, Alexander Abercrombie, Thomas Abercrombie, 
and also to the heirs and legal representatives of my 
daughter Elizabeth Billinslea, deceased, to be equal- 
ly divided among each.” 

We believe that no reasonable construction of the 
clause recited, can place each of the heirs and legal 
representatives of Elizabeth Billinslea on a footing of 
equality in the amount of their respective dividends, 
with the sons of the testator. We can not believe, 
that. the testator intended to make them distributees, 
per capite, equally with his sons. The terms employ- 
ed, excludes such a construction : he devises and be- 
queaths to his children, naming them, the residue of 
his estate, both real and personal; but wishing to 
bring in the children of his daughter Elizabeth, de- 
ceased, for their mother’s share, after naming his 
sons, he adds—‘“and also the legal representatives and 
heirs of my daughter Elizabeth Billinslea, deceased, 
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to be equally divided among each.” The last mem- 
ber of the sentence, can not be extended to the sons, 
but it is to be confined to the daughter Elizabeth— 
her share to be equally divided among each of her 
heirs and legal representatives. The heirs and legal 
representatives of Elizabeth, are, under the residuary 
clause of the will, entitled to an equal share of one 
sixth of the residuum. : 

This construction ought to be sustained, if the 


words of the will left the intention of the testator un- 


certain and ambiguous; because he could not, in equi- 
ty and justice, be supposed to intend giving the heirs 
of his daughter Elizabeth more than she herself, if 
living, would have been authorised to expect from 
him. 

Let the judgment be affirmed. 
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1. Where the depositions of witnesses, taken under the authority of a commis- 
sion, directed abroad, appeared to have been sworn to before the commission- 
ers; held, that this was sufficient, to authorise the presumption, that the wit- 
nesses had been sworn in a legal manner, and by an officer authorised by law 
to administer an oath. 

2. Insuch case, held not essential for it to appear, that the package containing 
the depositions, had been deposited in the post-office, by the commissioners: 
such will be presumed to be the fact. 

3. The 11th and 13th sections .of the act of 1807, “ concerning witnesses,”* con. 
tain distinct and independent provisions, for taking testimony, (in the differ. 
ent modes prescribed,) and a party seeking such testimony, is at liberty to 
select either course. 

4. It need not be shewn, in the record of the testimony taken under a commis- 
sion, that the commissioners adjourned from day to day, during the time in 
which the commission authorised the duty to be discharged. 

5. The long established rule of evidence, that hearsay is not admissible, will not 
admit of an exception, in cases where a party applies for his freedom ; and 
where he seeks to establish a fact which living witnesses may attest, which 
fact is not one of the known exceptions of pedigree, prescription, &c. 

6. If a motion be made to a court in such indefinite terms, as not, by reasonable 
certainty, to point out the matter objected to, it is not error to overrule it, 
though such matter, if properly presented, might have been available. 


Error from Tuskaloosa Circuit Court. 

Charles Millings, a negro, filed a petition, agreea- 
bly to the statute, against William Y. Glover, alleging 
that he was afree man, and unjustly and illegally 
held in bondage by said Glover; and for which he 
prayed the interference of the Court. On an issue 
joined to try the fact, a trial was had, and a verdict 
rendered in favor of the petitioner: and on a bill of 
exceptions, the cause came up to this Court. J 

Bill of Exceptions —“ Be it remembered, that on 
the trial of this issue, before the jury, the petitioner 





aSee Aikin’s Dig. 126, § J, 3. 
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offered to read in evidence, certain depositions, very 
material for him; and it appeared to the Court, that 
they were depositions which purported to have been 
taken in the State of Vermont, of witnesses residing 
there : that they were enveloped in a cover of paper, 
which was sealed up, and directed on the face, to 
‘John M. Jenkins, esquire, clerk of the Circuit court 
of 'Tuskaloosa county, Alabama, care- of G. Aikin, 
esquire, T'uskaloosa, Alabama.’ ‘There appeared al- 


so on the face of the packet, these words or letters, in - 


written characters, viz. ‘ Windsor, Vt. Aug. 14—1 1-2 
oz.—paid $1 50.’ There appeared nothing on the 
seal side, but two seals of wax. It appeared further, 
that this packet had been, by the clerk of this court, 
taken from the post-office in ‘Tuskaloosa, and filed in 
court by him. 

“Tt was objected by the defendant, that the said 
packet did not show of itself, sufficient evidence of 
verity, and in the abseuce of other proof, could not be 
read, particularly as there were interlineations in the 
depositions. But the court determined, the said 
depositions should be received, because they appear- 
ed fair, although interlined, and because the interline- 
ations and direction, appeared from comparison of 
hands, to be the same as the body of the evidence, 
taken by the commissioners. 

“The petitioner then offered to read the contents 
of the said depositions to the jury ; which was ob- 
jected to by the defendant, on the ground, that the 
said depositions did not appear to have been sworn 
to by the witnesses, before and by a public officer au- 
thorised by law to administer an oath, but they ap- 
peared only to have been sworn to before the commis- 
sioners; to whom the commission was directed; which 
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objection was by the court overruled. The defendant 
further objected to the reading of the depositions— 
that they had been taken without the filing of any 
written interrogatories in the clerk’s office, but were 
taken as running depositions without cross interroga- 
tories: but the court overruled the objection, on the 
ground, that although the witnesses were non-resi- 
dents, they might be so taken. 

“The defendant further objected to the reading of 
said depositions—that they were not taken pursuant 
to the commission, in this, viz: that by the commis- 
sion, the commissioners were required to take said de- 
positions ‘on the tenth day of August, to continue 
from day to day for three successive days, unless the 
object should be sooner accomplished.’ And it did 
appear that the depositions of the witnesses were 
written on separate sheets of paper, (though attached 
together,) and each one certified separately with a se- 
parate certificate—some taken on the tenth, some on 
the eleventh, and some on the twelfth of August, and 
it did not appear that the examination had been com- 
menced on the tenth, and continued from day to day; 
and that the same was necessary: but the court over- 
ruled the said objections, and suffered the said eyi- 
dence to be read. 

“ The defendant then moved the Court to exclude 
from the jury, a certain part of the evidence in the 
said depositions contained, and which was as follows: 
it was material for the petitioner to prove, that he 
was, and had been in the northern army, and had 
gone there; the proof whereof by the witnesses, was 
in the following words: by one witness—‘said Charles 
lived in Windsor, until, according to the best of my 
recollection, about the commencement of the late war 
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with Great Britain, when, as the deponent understood, 
by general report only, said Charles became in some 
way attached to the army.’ And by another witness 
—‘ said Charles lived in Windsor, with his parents, 
from his boyhood, until at or not far from the com- 
mencement of the late war with Great Britain, at 
which period, as deponent has understood by general 
remark, said Charles, in some way, became attached 
to the army ;’ which motion, was by the court over- 


ruled, and said evidence was submitted to the jury. . 


“The petitioner then offered to read to the jury, 
from a book, purporting to be the laws of the state of 
Vermont, what he contended, was the law of said state 
relating to this cause ; to which, the defendant ob- 
jected that said book was not of itself evidence of 
what the law of Vermont was: but the objection was 
overruled, and the petitioner read from said book to 
the jury. 

“ A witness was then introduced by the petitioner, 
whoswore that the petitioner had made himself known 
to him, as having known him, the witness, in the north- 
ern army; that the petitioner had called to his mind 
things that did happen there; that from said circum- 
stances, and also from the appearance of the boy, (he 
being evidently a northern negro) his recollection of 
his features was such, as to enable him to say he be- 
lieved him to be the boy he saw in the northern ar- 
my; that he could not say that froma view alone he 
would have known him to be the same boy, or did 
know him to be the same, but his opinion was formed 
from both these circumstances taken together, which 
so far revived his recollection of his features and ap- 
pearance, as to enable him to give the opinion that 
he was the same. ‘This was the only evidence of 
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identity, except eeneral-description ; but it was deter- 
mined by the court, that the same was proper evidence, 
and it was received.” 


Stewart and Hopkins, for Plaintiff in error. 
Atkin and Baylor, contra. 
e 


Sarrotp, J.—This was a proceeding by petition, 
according to statute, by Millings, with a view to 
establish his freedom, against Glover, who had held 
him in servitude as a slave, and claimed him as such. 
The petitioner succeeded in obtaining a verdict in the 
Circuit Court, from which decision Glover appealed. 

All the exceptions taken on the trial below, relate 
to the adinission of testimony, which the defendant’s 
counsel moved to exclude from the jury; but which 
was adtnitted as evidence, as shewn by the bill of ex- 
ceptions. 

The admission of the evidence, and the several 
parts thereof objected to by the counsel, are the 
causes assigned as error. 

1. The bill of exceptions states, that the petitioner 
offered to read, in evidence, certain depositions, be- 
ing material for him; and it appeared tu the court 
that they purported to have been taken in the state 
of Vermont, of witnesses residing there; that they 
were enVeloped in a cover of paper, sealed up and 
directed on the face to “John M. Jenkins, Esqr. 
Clerk-of the Circuit Court, ‘Tuskaloosa county, Ala- 
bama, care of G. Aikin, Esqr. Tuskaloosa, Alabama.” 
On the face of the paper was also written ‘ Wind- 
sor, Vt., Aug, 14, 1 1-2.0z., paid 150.” ‘There ap- 
peared nothing on the seal side, but two seals of 
wax. It further appeared that the clerk had receiv- 





—? 


-_—> -*s =e 


hm & 695 —_ -& 


ld 


er 
)e- 
irt 


y 





JANUARY TERM, 1832. 





j the packet from the post office, Tuskaloosa, and 
filed it in court. This testimony was objected to by 

the defendant, on the ground, that the packet did not 
shew of itself suilicient evidence of verity; and in 
the absence of other proof, could not be read, par- 
ticularly as there were reanereayeein in the deposi- 
tions. But the court determined they should be re- 
ceived, because they appeared fair, seheind inter- 
lined, and because ihe interlineations and direction 
appeared, from comparison of hands, to be the same: 
as the body of the evidence, taken by the commis- 
sioners, 

In support of this objection, it is contended that 
it ought to have been shewn, the packet was deposi- 
ted in the post office by a commissioner, or that the 
depositions had not been exposed to alteration be- 
fore they reached th vere; that it was improperly direct- 
ed to the care of G. Aikin, esquire; also, that the 
Judge was not authorised to decide the identity of 
the hand-writing from comparison. No authority 
has been cited on this point, and no doubt it is one 
on which the rules of practice are variant in different 
states. "3 Ne also conceived to be one, concerning 


which, each appellate court, in the absence of direct 
le sl: Watae) t py ron tha na “my « l ,ePPAS 
le lation, is competent, from the nature and neces- 


at L 
sity of the case, to establish a rule for its own govern- 


ment, and that of inferior tribunals, over which it has 
a superintendence and control. On this subject our 
statutes contain no positive direction, and if they 
did, we should be under the necessity of depending 
much on the apeereie of non-residents for a compli- 
ance withit. We must, therefore, dispense with any 
such rigid rules of practice, as would have a tenden- 
ey to deny us the benefit of testimony from abroad. 
5 
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Should we require evidence that one of the commis- 
sioners deposited the packet in the post office, it would 
be equally difficult to make proof of that fact; or ifa 
certificate from the commissioner, or post-master, en- 
dorsed upon the packet, be required, the same conse- 
quences would follow, unless it be allowed that the 
hand-writing of the former may be proved by compari- 
son, which would be illegal. Hence it is necessary, 
notwithstanding the possibility of imposition, to pre- 
sume that the commissioners have done their duty, 
by retaining the packet in their safe custody, and de- 
positing it in the post office at which it purports to 
have been mailed ; and this we hope is not an unwar- 
ranted presumption. The circumstance of the de- 
positions having been directed to the clerk, and éo 
the care of one of the counsel, is unimportant ; either 
could account to the court for his receiving it from 
the post office ; but it was received by the clerk him- 
self, the proper officer. We may therefore conclude 
that the packet was, at all times, until published in 
court, in the possession of persons acting under the 
solemnity of official obligation. 

That the Circuit Judge in overruling the objection, 
that the depositions were interlined, gave as a rea- 
son, that they appeared fair, and from comparison of 
hands, to be the same as the body of the depositions, 
is equally immaterial. The presumption was, with- 
out proof to the contrary, that the interlineations were 
made before the depositions were sworn to, and any 
ovher reason expressed, was entirely innocent. 

2. It was farther objected to the admissibility of 
the same testimony, “that the depositions did not 
appear to have been sworn to by the witnesses, be- 
fore and by a public officer authorised by law to ad- 
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minister an oath, but they appeared ouly to have 
been sworn to before the commissioners:” which ob- 
jection was overruled. 

This is the language of the bill of exceptions, and 
from which we are to infer the particular manner in 
which the depositions were sworn to. Our statute, 
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“concerning witnesses," has given no specific direc- spout. pig 
tions on this point. It, however, authorises a commis- ©: 


sion to issue, in terms very similar to the certificate 
of the commissioner, as above recited. The commis- 
sion was required to be, and is supposed to have been, 
directed to one or more persons, “to take and receive 
the deposition of such witness.” The substance of 
this requisition is conceived to be, that the commis- 
sioner should have been present, assisting, or super- 
intending the taking, and when written out, the de- 
position should have been sworn to ina legal manner, 
according to the laws of that state. The idea is not 
entirely excluded, that the witness may have been 
sworn before, or the oath administered by some pub- 
lic officer, other than the commissioner, and that be- 
ing thus done in the presence also of the latter, he 
could and has certified that it was done before him. 
Had the deposition purported to have been sworn to 
before a particular person, as a public officer author- 
isad to administer the oath; or had the commission- 
er certified such to have been the fact, or that he him- 
self was such officer, this would have been all that 
our rules of practice could have required;yet it would 
not have been the best evidence of either fact, or essen- 
tially different from what it is. Though an oath ad- 
ministered by a commissioner, without competent au- 
thority would probably be as binding zz foro consct- 
enti@, as any other ;- yet we think, ina community 
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subject to civil organization, and in which magis- 
trates and others, are authorised by law to administer 
oaths, under the pain of perjury, it is but a safe re- 
quisition, that the oath of witnesses under a com imis- 
sion, should be administered by a competent oflicer, 
and that this should appear with reasonable certainty. 
It is not doubted thatsuch isthe condition of Vermont. 

But without expressing any decisive opinion, whe- 
ther this commissioner, by virtue of the commission 
alone, was competent to administer the oaths, as no 
satisfactory authority was read on this point, we feel 
authorised to presume, in the present state of the re- 
cord, that the witnesses in question were legally 
sworn—either that the oaths were administered by 
some other competent officer, or that the commission- 
er himself was such. 

3. A further objection was made, and overruled, 
that the evidence was taken, under a commission, in 
the form of runuing depositions, when it could only 
have been done in the manner prescribed for taking 
testimony by interrogatories. 

The act “ concerning witnesses,” before referred 
to in the 11th section, is ordinarily explicit, with re- 
spect to witnesses residing out of the State. After 
prescribing the manner of obtaining the commission, 
it directs that the same may “ issue to one or more 
persons to take and receive the deposition of such wit- 
ness; which being duly taken and returned as here- 
in-after directed shall be received as legal testimony: 
Provided also, that the party praying such commis- 
sion shall give such notice to the adverse party, of the 
time and place, when and where such commission is 
to be executed, as the court, judge, justice or clerk, shall 
think proper; and the adverse party shall have li- 
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berty to cross examine any witness whose deposition 
shall be sotaken.” Lt is contended, in support of this 
objection, that the manner of taking and returning 
the testimony, is not sufficiently prescribed, without 
having reference to the 13th section of the same act, 
and which, when consulted has, the effect to vary 
the mode of taking the testimony of non-resident wit- 
nesses from that by depositions, to interrogatories. 
It is perceived, however, as insisted by the petition- 
er’s counsel, that the 12th section, which regulates 
the mode of taking the testimony of resident witnes- 
ses, who may be under the necessity of leaving the 
state, prescribes the manner of taking their depositions 
also; and without giving any different, or more 
explicit directions, how they are to be taken or 
returned, concludes by declaring, that the “ deposi- 
tion when returned, taken in manner aforesaid, 
shall be received as legal evidence.” ‘This refer- 
ence is clearly to the preceding part of the same 
section, or to the preceding section; and as the 
manner of taking and returning the depositions, ‘is 
no less defined in the 11th section than in the 12th 
section, the supposed reference to the 13th, either in 
aid or explanation of the former, is evidently excluded. 
The 13th section authorises either party to a suit 
depending, who wishes “to dmprove the testimony 


=) 


of witnesses absent from the State,” to take the same 
by énterrogatorics, the party making oath, in addi- 
tion to the circumstances of necessity, as required in 
the preceding sections, that he believes the testimony 
material. In such case the commissioner is required 
to call the witness before him, at a time and place by 
him to be appointed. Butthe party applying for such 
dedimus. shall file his interrogatories in the clerk’s of- 
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fice, and serve the opposite party with a copy there- 
of ; with notice of the day on which such dedimus 
will issue, at least ten days before the same shall is- 
sue ; in which time the opposite party may file his 
cross interrogatories, &c. This course is so entirely 
different from that prescribed, for taking running de- 
positions, that it is impossible to reconcile them; the 
other being as above quoted, that the party obtaining 
the commission shall give such notice to the adverse 
party of the time and place of taking the testimony, 
as the officer granting tt shall think proper, and that 
the adverse party shall have liberty to cross examine. 

Stress is laid, in argument, on the import of the 
verb fo 7mprove as expressed in the beginning of the 
13th section—‘ either party wishing to improve the 
testimony of witnesses absent,” &c. Whether its 
acceptation should be “to use or employ,” as for- 
merly understood ; or according to its more modern 
definition to raise to a higher degree of perfection ; to 
correct that which was before defective ; or, having 
regard to, the context and subject matter, fo procure 
or secure, it is still undecisive of the question under 
consideration. As the sections contain distinct and 
independent provisions for taking testimony in the 
different modes, each must stand and operate for it- 
self in the proper cases. Then, unless the 13th 
section be construed as applying exclusively to resi- 
dent witnesses, who may be temporarily absent, in 
contradistinction to such as are contemplated in the 
preceding sections, (which is not a material question 
in this case) the consequence must be, until the Le- 
gislature will establish a more certain and uniform 
method, that the party, seeking such testimony, is at 
liberty to elect either course. 
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4. It was also objected to the testimony, that, by 
the directions of the commission, the commissioners 
were required to take the depositions “on the 10th 
day of August, to continue from day to day for three 
successive days, uuless the object should be sooner 
accomplished ;”” and it appeared that the depositions 
of the witnesses were written on separate sheets of 
paper, (though attached together,) and each separate- 
ly certified—some taken on the tenth, some on the 
eleventh, and some on the twelfth of August, and it 
did not appear that the examination had been continu- 
ed by adjournment, from day to day, nor that the same 
was necessary ; which objection was overruled. 

As an authority relied on to sustain this excep- 
‘ : = ‘ : 13 Cranch, 
tion, the case of Buddicum vs Kirk’ is cited. There, 293. 
the notice to the adverse party was, that the deposi- 
tion would be taken on the 8th of the month, and, if 
not taken in one day, that the commissioners would 
adjourn from day to day, until it should be finished, 
and that he agreed it might be taken on that day 
whether he attended or not. The commissioners hav- 
ing accordingly met on the Sth, adjourned to Mon- 
day the 10th, and from day to day to the 12th, and 
from that day to the 19th, when the deposition was 
taken. 

The Supreme Court of the United States intimat- 
ed an opinion, that the adjournment for a week, in- 
stead of from day to day, would have been fatal to 
the deposition, but for peculiar circumstances in the 
case, which amounted to a waiver of the objection. 

The circumstances of this case are essentially dif- 
ferent. Authority was given the commissioners to 
continue the examination, if necessary, during the 
three particular days. This they did. accordingly. 
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That they did not think it necessary to enter formal 
orders, or notes of adjournment, from day to day, dur- 
ing the time especially allowed by the commission, 
can not be material. Nor can the objection prevail, 
that the necessity of continuing the exemination, is 
not otherwise shewn. Part of the testimony was ta- 
ken on each day, and the presumption is, that the 
continuation was necessary to accomplish the object. 

The case of The United States vs. Smith,: also re- 
ferred to in support of the same exception, can have 
no influence on this case. ‘That was a decision of a 
Circuit Court of the United States, and involved the 
question, whether certain depositions had been taken 
in the manner prescribed by an act of Congress 
The act of Congress is so entirely different from ours, 
that a decision under one can afford no aid in the 
construction of the other; especially on the point 
there adjudicated, which related to the requisition in 
the act of Congress that depositions shall be reduced 
to writing by the magistrate taking them, or by the 
deponent in his presence. Our statutes contain no 
such direction. 

5. But it also appears, from the bill of exceptions, 
that after the objections mentioned had been made 
and disallowed, the defendant moved to exclude from 
the jury, a certain part of the evidence, which is 


stated as follows: “it was material for the petitioner 


to prove, that he was, and had been in the northern 
army, and had gone there; the proof whereof, by one 
witness, was in the following words: ‘Charles, (the 
petitioner,) lived in Windsor, until, according to the 
best of his recollection, about the commencement of 
the late war with Great Britain, when, as the deponent 
understood, by general report only, said Charles be- 
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until at or not far from the commencement of the 
late war with Great Britain, when, as depenent has 
understood by general remark, said Charies, in some 
way, became attached to the army ;’ which motion 
was overruled, and the evidence submitted to the 
jury. 

The chief difficulty in relation to this exception, is in 
determining whether the motion to exclude, sufficiently’ 
designated the part ofthe testimony which was excepted 
to as incompetent. The motion embraced evidence 
tending to prove two facts, susceptible of division— to 
one of which, the evidence was competent. If the mo- 
tion was not so specific as to call the attention of the 
court, with reasonable certainty, to the parts of the tes- 
timony objected to, there w ould have been no error 
in overruling it, though some part mey have been in- 
competent. This rule of practice is well sustained 
on principle, and is fully ee by the Supreme 
Court of the United States, in the case of Elhot, et al 


> : 41 Peters’, 
Piersol, et al.” to which reference has been made 33°" ""’ 


by the petitioner's counsel. There, the defendant’s 
counsel had moved the court to exclude the whole of 
the plaintiff’s evidence, (consisting of several pieces 
or parts,) or to instruct the jury. that the whole was 
insufficient to sustain the plaintiff’s title. On this 
point the court remarks, “ the motion could not pre- 
vail, “on the ground of iucompetency, unless the 
whole was saidatiainie, which is not pretended ; the 
court was not bound to do more than respond to the 
motion in the terms in whichit is made. Courts of 
justice may, but are not obliged to modify the. pro 
positions submitted by counsel, so as make them fit 
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the case. If they do not fit, that is enough to au- 
thorise their rejection.” 

Is this a parallel case, or is the point one, on which, 
according to the principles quoted, the Circuit Court 
had adiscretion? This motion to exclude, embraced 
the evidence of two simple facts, intimately connect- 
ed; so much so, that perbaps the first, that the peti- 
tioner lived in Windsor until about the beginning of 
the war, was, and ought to have been considered, ra- 
ther incidental or introductory to the other, than as 
a distinct material fact. The balance of the testimo- 
ny of these two witnesses, which immediately follows, 
and is in substance the same, that about the begin- 
ing of the war with Great Britain, “ as deponent un- 
derstood by general report only, said Charles became 
attached to the army;” we conceive to be of a very 
different nature, provided it could and ought to be se- 
parated from the former, by the court. The inference 
that this latter branch of the testimony was the main 
object of contest, and the one which engaged the at- 
tention of the court, and counsel, is strengthened by 
the part of the exceptions, which states that it was 
material for the petitioner to prove that he had been 
in the northern army. This question is believed to 
be, in other respects, materially different from the one 
referred to as having been decided at Washington. 
There, the proposition was to exclude the whole of 
the depositions of several witnesses, some of which 
were admitted to be competent; or to iastruct the 
jury that it was insufficient. The court in that case, 
could not have ascertained, unless by conjecture, any 
particular part, that the counsel wished’ severed for 
exclusion. This motion designated but a small part 
of all the depositions, and though it extended to two 
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simple brauches, the court should have considered of 
both, and decided each according to its merits. This 

case, we think equally distinguishable from the prin- 
ciples of our decision, at the present term, in the case 


f ——" Soncoh * ® ] Stewart 
of Moore vs. Leftivich. & Porter, 


Then, as respects the competency of the evidence, 254. 
that the witnesses had understood, by general report, 
or by general remark, that the petitioner had become 
attached to the army ; unless it can form an excep- 
tion to the long est: blisher l,and most invaluable rules 
of evidence, it was clearly ihadmissible. 

In the case cited in argument, in support of this 


objection, (Mima Queen and Child vs. Hepburn,) the — 


opinion of the court, delivered by Marshall, C. J. re- 
cognises in the most explicit terms, the true doctrine, 
applicable to this question, in the various aspects in 
which it should be viewed. He adopts the principle, 
that “all questions upon the rules of evidence are of 
vast importance to all orders and degrees of men: 
our lives, our liberty, and our property, are all con- 
cerned in the support of these rules, which have been 
matured by the wisdom of ages, and are now revered 
from their antiquity, and the good sense in which 
they are founded. One of these rules is, that ‘ hear- 
say’ evidence is in its own nature inadmissible. That 
this species of testimony supposes some better which 
might be adduced in the particular case, is not the 
sole ground of its exclusion, Its intrinsic weakness, 
its incompetency to satisfy the mind of the existence 
of the fact, and the frauds which might be practised 
under its cover, combine to support the rule.” 

The distinction contended for in favor of rumor or 
reputation, as being different and better than “ hear- 
say” in its legal acceptation, if just in any case, is not 


ranch, 








Ad 


CASES DETERMINED 





GLOVER TS. MILLINGS. 








admitted to exist in relation toa fact like the one 
here sought to be proved. ‘This is a specific fact, 
which is, in its nature, no less susceptible of proof 
by witnesses speaking from their knowledge, than 
other ordinary occurrences, at the same distance ; and 
which is necessary to be proved by one deprived of 
his liberty. It is not pretended that the distance, 
can justify an exception to the rule in this respect ; 
but some reliance is had on the condition of the pe- 
titioner. Though he may not have equal capacity, 
without the aid of tounsel, to ihat of many others, in 
procuring testimony, it would be unsafe and unprece- 
dented, for that cause, to relax the rules of evidence. 
The jury alone can take that matter into considera- 
tion. in the case last referred to, which was also a 
claim of freedom, the Supreme Court held that con- 
troversies of this nature do not authorise an excep- 
tion to the rule of evidence, that hearsay is inadmis- 
sible. On the contrary, in mentioning the excep- 
tions, the Chief Justice, in effect, denies this excep- 
tion. He says, “to this rule there are some excep- 


- tions which are said to be as old as the rule itself. 


‘Fhese are cases of pedigree, of prescription, of cus- 
tom, and, in some cases, of boundary. ‘There are 
are also matters of general and public history, which 
may be received without that full proof which is 
necessary for the establishment of a private fact.” 
He mentions no other exceptions, and if others can 
be allowed, they must: be in relation to peculiar facts, 
which, from their nature, may not admit of direct 
proof. If the petitioner was attached to the north- 
ern army, the presumption is, that many living wit- 
nesses can attest the fact. 

6. The sixth objection, relates to the permission 
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given by the court, to the petitioner’s counsel, to read 
to the jury from a book, purperting to be the laws of 
the state of Vermont, what he contended, was the law 
of said state, relating to this cause. In as much as 
ihe exception taken on this point, does not satisfacto- 
rily describe ihe book, or shew whether it was prov- 
ed or adinitted, to have been published by the authori- 


ty of that state ; or whether it was one procured by” 


the secretary of state, pursuant to an act of the legis- 
lature of this state, to facilitate the proof of the laws 
of other; and for the reason also that this point was 
not fully investigated in argument, and is not essen- 
tial to the disposition of the case, we decline giving 
any decisive opinion upon it. 

7. The last exception to the evidence is, that the 
court permitted a witness to state, that the petitioner 
had made himself known to him, as having seen him 
in the northern ariny ; that he had called to his mind 
things that did happen there; that from this circum- 
stance, and his appearance, (he being evidently a 
northern negro) his recollection of his features was 
such, as to enable him to say he believed him to be 
the same; that from view alone, he would not have 
known him, but his opinion was formed from both 
these circumstances. 

From this statnment of the testimony, there is 
some difficulty in separating the admissible, from the 
inadmissible parts. We are of opinion, however, 
that nothing that the petitioner had said to the wit- 
ness, tending to prove the identity of the former, was 
evidence for him; nor was the witness’ opinion, from 
his appearance, that he was a northern negro. The 
Witness was competent to state his own recollection 
of the boy, relying on it alone, no matter how im- 
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proved, or refreshed ; but he was incompetent to state 
his belief, avowing it to rest partially, ou information 
received from the petitioner. 

Therefore, on the fifth and last points, we are of 
opinion the Circuit Court erred ; for which, the judg- 
meut must be reversed and the cause remanded. 


TayLor, J. not sitting. 


THOMPSON tersus JONES. 


1. It is competent for a party when sued before a justice of the peace, for a sum 
over twenty dollars, to prove by his own oath a set-off to the plaintiff's de- 
mand, provided the set-off does not exceed twenty Jollars. 

2. But a defendant will not be permitted, after judgment has been rendered a- 
gainst him by a magistrate, for a sum exceeding twenty dollars, to pay a 
part, so as to reduce the claim below that amount, and take the case into an- 
other court by appeal, and claim the benefit of his own oath, so as to swear 
off the balance. 


This was an action brought, by Jones, before a 
justice of the peace of Pickens county, to recover of 
Thompson the sum of twenty dollars and fifty cents. 
The plaintiff obtained a judgment for twenty dollars 
thirty seven cents, of which the defendant paid all 
except about eight dollars. The defendant subse- 
quently took the case into the County Court, by cer- 
tiorart, and by his own oath, swore off the balance. 
The Circuit Court having reversed this judgment, the 
case was brought up here, and the judgment of the 
Circuit Court assigned as erroneous. 
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Shortridge, for Plaintifi—Vandegraaf, contra. 


Lipscoms, C. J.—This cause was originally com- 
menced by Jones, the defendant in error, to recover 
from ‘Thompson, the plaiutiff in error, the sum of 
twenty dollars and fifty cents, before a justice of the 
peace, for the couuty of Pickens. Jones recovered 
judgment against ‘Thompson for twenty dollars and 
thirty-seven and one-half cents. ‘Thompson paid all 
of the judgment but seven or eight dollars, and then- 
obtained a certiorari from the Judge of the County 
Court, on the ground that the judgment of the justice 
of the peace was for more than he owed the plaintiff 
below, by the amount that remained unpaid. On the 
trial before the County Court, the Judge permitted 
Thompson to give testimony for himself, although ob- 
jected to by the opposite party, and judgment was 
rendered in the County Court in favor of the defen- 
dant, on his own oath. <A writ of error was taken to 
the Circuit court, and there the jadgment of the Coun- 
ty couit reversed, and the cause now comes before 
us on a writ of error from the judgment of the Cir- 
cuit Court. 

The suit was for a sum over twenty dollars. Par- 
ties are not allowed to give testimony in their own 
causes, when the matter in controversy is over twen- 
ty dollars. It would, however, have been competent 
for the defendant, when sued for a sum over twenty 
dollars, to have proved by his own oath a set-off to 
plaintiff's demand, provided the set-off did not ex- 
ceed twenty dollars ; but he could not be permitted 
to controvert the plaintiff’s demand by his own oath. 
When the judgment rendered by the justice of the 
peace, was removed inte the Circuit Court by a cer- 
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tiorar?, it stood there for trial as if it had been ‘taken 
by appeal, and it was to be tried de novo. 

Testimony that would have been inadmissible be- 
fore the justice of the peace, would be equally so in 
the County Court. <A defendant cannot be permit- 
ted, after judgment has been rendered against 
him by a justice of the peace, for a sum exceeding 
twenty dollars, to pay a part of it, sufficient to re- 
duce the amount under twenty dollars, take it toa 
higher court by an appeal or certzorar?, and swear off 
the balance. It is to be regretted that the plaintiff 
had not submitted to the judgment of the Circuit 
Court, that was so clearly right. By bringing the 
cause up here, he has incurred an expense greatly 
above the balance due on the judgment rendered by 
the justice of the peace. 

Let the judgment of the Circuit Court, reversing 
the judgment of the County Court, be affirmed, and 
the cause remanded to the County Court. 
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ROGERS & SONS versus SMILEY & GRIFFIN. 


1- It is not competent for a court of Jaw, to dismiss a suit, commenced in such 
court, andto enter up judgment for costs against a plaintiff, on the ground, 
that the plaintiff has been perpetually enjoined in chancery from proceeding, 

2. In such ‘case, if the plaintiff does not discontinue his action, it becomes de- 
stroyed of itself: and ‘he proper practice would seem to be, for the court of 
law, on being certified 0! the injunction, to order the matter spread upon the 


re cord, where it would remain. 


The plaintiffs in error commenced an action at law 
in the Circuit Court of Tuskaloosa, against the defen- 
dants, which action, became perpetually enjoined in 
chancery. ‘The Circuit Court afterwards dismissed 
the action at law, at the plaintiffs’ costs ; to correct 
which decision the case came to this court. 


Crabb, for Plaintiff—Eils, contra. 


Lipscoms, C. J.—This case comes before us on a 
writ of error fromthe Cireuit Court for the county of 


Tuskaloosa. The plaintiffs in error had instituted 
a suit against the defendants. The defendants ob- 
tained from the court of chancery, an injunction, re- 
stratniag the plaintifs from further prosecuting their 


suit. ‘Luis injunction was afterwards, by a decree 
of the chavcellor. made perpetual After the decree, 
which perpetually enjoined the plaintiffs from pro- 
eoatinr, was entered, the Court of law dismissed the 
plaintiffs suit, and gave judgment against them for 
cost. This judgment is now sought to be reversed. 

Itis not deemed by the court at all material, now 
to enquire, whether it is competent for the Circuit 


court in the exercise of common law jurisdiction, to 
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dismiss a suit. Itis certain that the statutes in some 
cases, tolerate ithe use of the term as applicable toa 
suit at law, and make it obligatory on the court to 
dismiss suits; and judgmentsof dismissal, are ex press- 
ly recognised in the bill of costs, authorised to be tax- 
ed. The present is not, however, one of the cases 
embraced by statute. 

It would be as little profit to enquire whether an 
injunction operated exclusively on the parties, or on 
the court and the parties jointly. 

We are not disposed, in this investigation to settle 
between the courts of chancery and the court of law, 
the delicate question of power and privilege. It 
seems, however, very clear to us, that if the injunc- 
tion had any restraining influence on the court of 
law, that it would operate effectually to preveut any 
final order or judgment from being rendered in the 
case. It either fully and completely effected what it 
had assumed to do, that is, stopped the plaintiffs from 
proceeding altogether and entirely, or it interposed 
no bar, and the plaintiffs were at liberty to proceed 
regardless of its power. In either case, it was not 
competent for the court to dismiss the suit and enter 
up a judgment for costs against the plaintiffs. Ifthe 
plaintiffs were not restrained from proceeding further, 
the Court should have left it to their choice to pro- 
ceed or discontinue. There is much force in the ar- 
gument of the counsel for the plaintiffs, that by ren- 
dering this judgment against them, they would be 
thrown out of court, although the decree perpetuating 
the injunction, might be reversed, and the injunction 
dissolved. The plaintiffs, without any fault on their 
part, would, in that event, not only pay costs, but be 
compelled, after years of delay, to commence suit again. 
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[t was certainly « etent for the chancellor, in 
entering up the fin: 1 pa to have required the 
plaintitts si pay the costs, that defendants had been 
sibjected to at law ; but if there was no provision 
made, disposing of the question of the cost that had 
been expended, there could be no judgment at law 
for that purpose. We believe that on the perpetual 
injunction being certified to the court of law, the on- 
ly order that ou: hy t io have been taken, should have 
been to have the matter spread on the record, and 
there it should have rested without any judgment. 
We will, therefore, reverse the judgment of the Circuit 
court, and give the judgment for the costof this court, 
to the wry in error. We will remand the pro- 


ceedings, that the Circuit court may take the order 


on it above indicated. 


The olerk will not, of course, continue it on the 
docket of causes for trial; it will be dropped from 
the docket, and should the bar ever be removed, by re- 
versing the decree perpetuating the injunction, the 
plaintiffs will again be in court, with their suit, rea- 
dy for a hearing, with the loss of nothing but the 
{ime consumed. by the suit in chaneery. 


SaFrotp, J. not sitting. 
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DICKERSON & WAYNE tersus TOULMIN. it 
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3. The appellate court will not consider the propriety of a decision of an in 
ferior court, made in respect to a motion proposed to such court, without any fr 
proof to sustain it. V 
2. Arecord, showing that amotion was made and dismissed in the court below , ce 

against a sheriff, to compel the payment of money levied on one execution, 
to satisfy another, alleged to be prior in date, which discloses no proof, or of- tl 
fer of proof of the facts; and which motion purports to have been mede by fo 
“representatives” of a party, not shewing wha they were ; is too indefinite fc 
to authorise a reversal for error. . 
Error from Mobile Circuit Court. n 
Crosby Dickerson & William C. Wayne obtain- tk 
ed judgments against one Barton, on the thirtieth th 


day of February, 1828—being a special term of Mo- [ 
bile Circuit Court. S.C. McDowall, at the regular v 


March term following, also had judgment against the s 
same defendant. Dickerson & Wayne, respectively, I 
took out executions on their judgments, returnable s 
to the succeeding regular term of the court. Mc- t 


Dowall’s execution issued on the sixth day of April, 
1829, and alias executions, on the part of the plain- a 
tiffs in error, on the thirtieth day of the same month. { 
The process in favor of McDowall being levied, as 
was alleged, on real estate, and the money made 
thereon, a motion was submitted to the court, on the 
part of the plaintiffs in error, to subject the amount : 
to their executions. The court overruled the mo- 
tion, and a bill of exceptions brought the case into | 
this court. The exceptions taken, show the motion : 
to have been made on the part of the representatives 
of Dickerson & Wayne, without the production of 
any proof of the points moved; or without showing 
who those representatives were. 


Stewart for plaintifi— Hitchcock, contra 
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SAFFOLD, J.—F rom the scanty record in this case, 
it appears that the plaintiffs in error, were each plain- 
tiffs in distinct executions, which had issued from 
from the Circuit Court of Mobile county, against 
Willoughby Barton; that on the 10th day of De- 
cember, 1829, the Circuit Court of said county being 
then in session, George IF’. Salle, esq., as attorney 
for the plaintiffs, addressed to the court a motion as 
follows : 


After stating the two cases, as between the origi-. 


nal parties to the executions, the record says, ‘in 
these cases, the representatives of the plaintiffs, by 
their counsel, move the court, that the sheriff, T. 
D. Toulmin, esq., be ordered to pay over any monies 
which he may have collected upon an execution is- 
sued in favor of Samuel C. McDowall, against Wil- 
loughby Barton—the executions and judgments of 
said Dickerson & Wayne being prior in point of 
time; which motion the court overruled. 

All the facts appearing in the case are sta‘ed in 
a bill of exceptions, and are these: that the respec- 
tive plaintiffs, Dickerson & Wayne, obtained judg- 
ments against Barton, at a special term, in Februa- 
ry, 1828, on the 30th day of the month; that Mc- 
Dowall obtained his judgment against the same, at 
the regular March term following; that Dickerson 
& Wayne respectively issued executions on their 
judgments, returnable to the succeeding regular term ; 
and alias executions, dated the 30th of April, 1829. 
It also appeared, that McDowall’s execution issued 
on the 6th of April, 1829. 

The cause of error assigned is, that the court re- 
fused the motion. 

From the state of the record, preliminary points 
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present themselves for the consideration of the court} 
which, if determined against the plaintfis in error, 
will preclude any inquiry respecting the priority of 
lien; orthe power of the court to direct the applica- 
tion of any money supposed to have been made by 
the sheriff. 

1. ‘The motion purports to have been made at the 
instance, and for the benefit, of the representatives 
of the plaintiffs, Dickerson & Wayne. This implies 
that they are dead, and that the motion was made 
at the instance of the executors, or administrators, 
without shewing which; who they are, or what other 
representatives have the parties in interest. ‘To au 
thorise the proceeding below, or the prosecution of 
a writ of error, it is necessary the parties should be 
known. 

2nd. The plaintiffs, Dickerson & Wayne, appeai 
to have been several plaintiffs in different executions; 
the motion below recognized them as such; conse 
quently, they had no authority to unite in the prose- 
cution of a writ of error, as joint plaintiffs. 

3d. Itis not sufficiently shewn by the bill of ex 
ceptions, or any other part of the record, that any 
money had been made by the sheriff on McDowall’s 
execution ; or, that any levy had been made on Bar- 
ton’s property, either real or personal. The motion, 
in its true form, as at first made and entered on the 
record, is stated to have been, “that the sheriff be 
ordered to pay over any monies which he may have 
collected,” on the execution. And in the conclusion 
of the bill of exceptions, the motion is recited ina 
varied form, so as to contain an assumption that a 
levy on real estate, and money had been made, thus: 
“a motion is now made to have the money made on 
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MecDowall’s execution, which was levied on real es- 
tate, applied to the benefit of Wayne & Dickerson’s 
executious > But it is inno manner shewn, that the 
slightest proof was made or offered by the sheriffs re- 
turn or otherwise, of the truth of these facts assum- 
ed by the motion ; nor that any money that might 
have been made, not having been paid over to the 
plaintuf, still remained in the sheriff’s hands. 

We have, therefore, no hesitation in deciding that 
this court is incompetent to assume or infer the exis- 
tence of the facts. ‘Therefore, without considering 
the merits of the question intended to be presented 
by the motion, and to which the argument was main- 
ly directed ; and without determining whether, if the 
proceedings had been regular, this was a motion, 
which in its nature would have been subject to revi- 
sion on error, or which can create a bar to a subse- 
quent proceeding in the same or a different form to 
effect the same object; we are of opinion there is no 
error shewn in the record, and the judgment must be 
affirmed. 


Lirscoms, C. J. not sitting. 
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HILL versus BODDIE. 


1. Under the proviso to the 8th section of the act of 1823, on the subject of 
physicians, a parchment, purporting to be a diploma, is not evidence of itself 
that the college issuing it is a,“ regularly constituted medical institution.” 


In error from Lauderdale Circuit Court. 

Hill brought his action to recover of the defendant 
for medical services rendered. The plaintiff produe- 
eda parchment, purporting to be a diploma issued to 
him by the University of Maryland. The court be. 
low rejected the parchment as evidence, and this was 
assigned to this court as error. 


Ormond, for Plaintiff—P. Martin, contra. 


Lipscoms, C. J.—This cause comes up by a writof 
error to reverse a judgment of the Circuit Court for 
the county of Lauderdale. 

The plaintiff had brought his action to recover 
the value of medical services, rendered by him to 
the defendant, in 1826 and 1827. He had never been 
enrolled as a physician, by any of the medical 
boards in this state, until 1828, but attempted to 
bring himself within the second and third provisos 
of the 8th section of the act of December, 1823; 
Those provisos are in the words following: “ provid: 
ed that nothing contained in the foregoing act shall 
be so construed, as to prevent persons from practic- 
ing as doctors of medicine, who may have received 
a diploma from any regularly constituted medical in- 
stitution within the United States. And provided 
further, that such person shall have been engaged in 
the practice of medicine within two years previous.” 
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The plaintiff offered in evidence a piece of parch- 
ment, bearing date 7th April, 1823, purporting to be 
a diploma granted to him to practice medicine, by the 
University of Maryland, and offered to prove by me- 
dical men, that the same individual could not obtain 
froma medical college, but one diploma; and further 
offered to prove by the deposition of one witness, that 
he ‘had been engaged in the practice of mediciue in 
Virginia, in 1821. This testimony was rejected by 
the court as irrelevant and improper to prove the use, 


intention of the diploma, its identity, or the right of 


the plaintiff to recover under the statute. 

The cause has been submitted without argument. 
If the testimony offered by the plaintiff does not bring 
him within the two provisos of the 8th section of the 
act of 1823, he was not entitled to recover for his ser- 
vices rendered as a physician. 

It seeins to the court that the evidence was proper- 
ly —s 

Because the fact that the University of Ma- 
a was a regularly constituted medical institution, 
could not be judicially known to the court, but was 
to be proved by the plaintiff in making ont his right 
ofaction Ifthe plaintiff had proved that ihe tind 
versity of Maryland had been ia the habit of granting 
medical diplomas, it would have been pr ihe fac ie eVi- 
dence that it had been regularly constituted with 
such powers. j 

2d. The parchment purporting, to be a diploma, 
was not proof, per se, of iis genuineness, but should 
be proved, aliunde. 

If, however, both those poiuts of proof had - been 
made out and fully established, the right of action, 
would still have been imperfect: he still could not 
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have recovered, without bringing himself within the 
second proviso, by proving the fact of his having beea 
engaged in the practice of medicine within the two 
years previous to the term when he performed tlie ser- 
vices in question. 

The judgments of the Circuit Court is affirmed. 


NAYLOR versus PHILLIPS. 


1. The neglect of a party in a trial at law, to avail himself of a continuance er 
new trial, when he could have done so, it is no ground for the interference 
of chancery, in his behalf. 


In error from Pickens Circuit Court. : 

This was a bill in chancery, enjoining a judgment 
The grounds of error appear in the opinion of the 
court. 


Lipscoms, C. J.—This cause is brought up from 
a decree of the Circuit court of Pickens county.— 
'- Phe decree, perpetually enjoining the plaintiff from 
seeking satisfagtion of the judgment he had recover- 
-ed at common law, against the defendant, is sought to 
be reversed. 

Believing as we do, that there is no equity in the 
complainant’s bill, we shall refrain from examining 
the testimony offered by the complainant in support 
of the allegations. His whole claim to resort to chan- 
cery jurisdiction, may be condensed and expressed 
.ina very few words. He had a good defence at com- 
mon law ; he subpoenaed his witnesses to make. out 
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that defence ; they failed to attend in obedience to 
the writ of subpoena: he went into trial, made no 
defence, but suffered judgment to go against him by 
atl dict. Thisis the sumand substance of bis com- 
plaint. Ifhe liad used diligence and all the means 
required by the rules of the court of common law, it 
is not to be questioned but that a continuance would 
have been granted to him for a reasonable time ; but 
even ifit had been refused, can it be expected that a 
court of chancery will assume on itself to say that 
the court of law, in the details of its business, had 
erred, and had forced a party into a trial, when he 
ought to have been indulged with a continnance.— 
The authority and the discretionary powers ofa court 
of law are fully sufficient to protect its suitors from 
the results of being forced into a trial by surprise, 
when unprepared. If diligence has been used, a 
continuance will be granted, on making that diligence 
appear to the satisfaction of the court. If the party 
should be taken by surprise, by the testimony prov- 
ing to be different from what he had reason to sup- 
pose that it would be, the court has a discretionary 
power to grant a new trial; if a probable ground is 
shewn, that justice has not been done, and that the 
party can be better fortificd on another trial. The 
record we have before us, does not throw on the court 
of law the slightest imputation of a departure from 
its ordinary rules of practice, nor of having enforced 
those rules with rigor. It does not appear thet a 
continuance was asked, nor that any compulsory pro- 
cess was resorted to for the purpose of enforcing the 
attendance of complainant’s witnesses. We do, 
however, utterly disclaim all right to pass in judg- 
ment on the correctness of decisions made by the court 
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of law on those subjects. They are matters exclu; § an 
sively of their cognizance, and not ours, while we br 
are in the exercise of chancery jurisdiction. fel 


The decree of the Circuit court must be reversed, J th 
the injunction dissolved, and the bill dismissed with 


full cost. pa 
de: 

the 

ae it | 

wi 

THOMPSON versus GRAY. gr 

1. Wheré one agrees, by covenant, to pay a certain sum of money for the rent es) 
of land for one year, the covenaut is dependent, and the permission to enjoy de! 
the land is a condition precedent. the 


2. But where there is a general averment of performance on the part of the 
plaintiff, and the defendant pieads that the plaintiff had not performed the 
covevant on his part, on which plea, issue is joined, ard a verdict had im fa 
vor of the plaintiff the want of a special averment of performance by the 
plain iff, will be eured under the statute of jeofails. 

3. Where the written agreement for the renting of land, states the Jand to be in 


one townsliip, and the declaration conforms to the writing, the plaintiff can by 
not give in evidence the occupation of land by the defendant in another one de 
4. Tit the township was misnamed by mistake, the declaration might have to 
, . stated and set forth the mistake; and then the evidence of the use and occu lar 
pation of the land, intended by the covenant, would have been admissible. the 
In error from ‘Franklin County Court. tor 
Gray, by an instrument under seal, rented té for 
Thompson, for the year 1828, a tract of land, stated fir 
in tlie deed to be all his open land, on the north west 
quarter of section 31, of township ‘seven, and range ge 
11 west, except, &c.; for'which Thompson agreed to leg 
pay, on or before the “Ist of January, 1829, two th 
dollars. per acre. On .this instrument, Gray after dic 
wards brought an action of covenant for the recove- an 


ry of the money. The plaintiff averred perform- 
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ance generally on his own part, and assigned as a 
breach, that the money had not been paid... The de- 
fendant pleaded that the plaintiff did not’ perform 
the covenant on his part; on which issue was joined. 

On the trial, the court admitted evidence, on the 
part of the plaintiff, which was objected to by the 
defendant, showing that there was a mistake as to 
the description of the Jand in the deed, in this—that 
itlay in the 6th, instead of the 7th township. 

There was a judgment for the plaintiff below, 
which was sought to be reversed in this court, on the 
ground, that the court below erred in admitting the 
explanatory evidence ; and that the declaration was 
defective in not averring speczally the. performance, of 
the plaintiff's part of the covenant. 


P. Martin for Plaintiff—Hophins, contra. 


Taytor, J.—Thisactioncf covenant was brought 
by the defendant in error, against the plaintiff, on a 
deed, by which the original plaintiff agreed to rent 
to the original defendant, for the year 1828, a tract of 
land specified in the deed, to be all his open land on 
the north west quarter, section number thirty-one, 
township seven, and range eleven west, except, &c. ; 
for which Thompson agreed to pay, on or before the 
first January, 1829, two dollars per acre. 

The declaration, after describing the deed, avers 
general performance by the plaintiff, Gray, and al- 
leges a breach by the defendant in not having paid 
the. stipulated rent. The plea is, that the plaintiff 
did uot perform the covenant on his part, on which 
an issue was formed, and a verdict for the plaintiff. 

On the trial, the plaintiff called a witness to prove 
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that there was a mistake in the description of the 
land contained in the deed, in this, that it lay in the 
sixth, instead of the seveuth township. This evi 
dence was objected to by the defendant’s counsel, 
but ruled by the court to be proper, and admitted. 

There are several assigumeuts of error; but they 
may be embraced in two. 

Ist. There was error in admitting the explanatory 
proof. 

2d. The declaration is defective in this, that 
there is no special averment of performance of the 
covenant by the plaintiff. 

The counsel for the defendant in error contends, 
that the covenants are independent, and consequent 
ly, that it isnot necessary that the declaration should 
contain an averment of performance by the plaintiff; 
but if this is not the case, that the verdict cures the 
defect, aided, as it is, by the statute of jeofails of 
1824, 

This is certainly a dependent covenant. The 
original plaintiff rented to the original defendant 
land, to be enjoyed during the year 1828; for whieh 
the defendant agreed to pay two dollars per acre, ‘on 
or before the first day of January, 1829.” although 
no particular form of expression constitutes a condi: 
tion precedent, or subsequent; but the court will be 
governed by ihe intention of the parties, ascertained 
by the rules of law ; yet the words used will go far 
in determining that intention. Here it is said, “ for 
which,” that is, as I understand it, for the use of the 
land the said Thompse@a agrees to pay, &c. But 
another rule of law applies to this case, of a much 
more certain nature. “Wherever one person agrees 
to do any service for another; or to sell him-any arte 
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cle, to be done, or delivered, ata particular time, and 
it is agreed that payment shall be made to him of 
the consideration at the time the service is to be com- 


‘pleted, or the article delivered, the law determines 


the performance of the service or delivery of the thing 
purchased, to bea condition precedent. So, if one 
man rent land to another from year to year, and it is 
agreed that at the end of each year the rent shall be 
paid, the enjoyment of the land is considered a condi- 
tion precedent. 

In this case, the land was rented for the year 1828, 
and the rent was agreed to be paid on the Ist Janua- 
ry, 1829. ‘The moment the time ended, and not be- 
fore, the landlord had a right to demand his rent. 
The covenant on the part of the original plaintiff, 
was, therefore, a precedent one, and performance 
should have been specifically averred in the declara- 
tion. 

But is this defect cured by the verdict, or by the 
statute of jeofarls? It is useless to examine the effect 
of the verdict, as we are of opinion the statute does 
cure the defect. 

The statute declares that no case shall be reversed, 
arrested or otherwise set’aside after verdict or judg- 
ment, for any matter on the face of the pleadings not 
previously objected to: provided, the deciaration con- 
tains a substantial cause of action, and a material is- 
sue be tried thereon. 

This court has always been disposed to give full 
effect to this act, viewing it as highly remedial and 
beneficial. It is evident frem the record in this case, 
that a material issue was tried... The defendant filed 
precisely the plea which he would have done, had 
the special averment of performance been inserted in 


63 


a cetacean CL LLL TT 








CASES DETERMINED 





ny, 
THOMPSON US. GRAY. 





on 


the declaration. He pleaded that the plaintiff had not 
performed the covenant on his part. This is the ve. 
ry issue which was tried, and yet. itis now asked that 
the case should be reversed, because the declaration 
did not contain the averment necessary to enable the 
defendant ta make such a defence. In this case, 
the declaration does contain a substantial cause of 
action. It is alleged, that defendanthad rented plain- 
tiff's land; that plaintiff had performed his part of 
the covenant, that is, as we understand it, had given 
-him peaceable possession during the term; but that 
defendant had not paid the rent. We believe, that 
Without the statute, the defect in the declaration 
would have been cured by the verdict, on the issue 
made in this case; but we have no doubt that. the 
statute has that effect. 

On the other point, we feel compelled to revere 
judgment. ‘The agreement states, that the original 
defendant had rented a part of section thirty-one, in 
township seven ; the plaintiff declared for a breachd 
this covenant, and parol evidence was received 40 
prove that defendant had rented laud in township six 
Suppose defendant had afterwards been sued for the 
use andoccupation of land in township six, could 
this verdict and judgment have shielded him froma 
recovery? Certainly not; foralthough he rented land 
‘im townsnip six. he may have rented from the same 
landlord in township seven. 

But although we believe the court erred in re 
ceiving the evidence, as stated in the bill of excep 
tions, yet we think the declaration might have been 
so drawn, as to have enabled the plaintiff to have re 
eoveréd in this action. We do not conceive that the 
proof offered, came in conflict with the rule of law 
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forbidding parol testimony to be received, which con- 
tradicts a written agreement. That rule extends 
only toa material part of the contract. If an attempt 
is made to show it was intended by the parties to 
give a bond for two thousand dollars, instead of one, 
as it is expressed on the face of the instrument, or to 
make it payable at a different time, this is to contra- 


_ dict the bond by parol; and as the written is more to 


be relied upon than the parol evidence, the latter can 
not be received. But if there is a mistake in the 
date of the instrument, the explaining of which can 
have no effect upon the time of payment, or if the 
bond be executed to A B, instead of C B, the plain- 
tiff may state in his declaration, that the bond was 
executed to him by the name of A B, or that it was 
made on the fifteenth, but by mistake, dated the six- 
teenth, &c.; for these explanations can not produce 
any injury to the defendant, nor open any induce- 
ment to perjury : but it would not be competent for 
the plaintiff to declare on the agreement according to 
its face, and attempt by parol to make proof, which 
would vary the description of his insttument so much, 
from that contained in his declaration. So we be- 
lieve in this case, the plaintiff might have, in his de- 
claration, stated that the land was a part of the: sixth 
township, but was, by mistake, described in, the deed 
as part of the seventh, and that the contract was car- 
ried into execution according to the intent of the par- 
ties It could not affect the rights of the parties, in 
the least, to admit such an explanation. It would be 
totally immaterial to the defendant, whether the land 
lay in one township or another, so that he enjoyed the 
use of it according to the agreement, and it would be 
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équally as immaterial a fact as to the date of a bond, 
or the christian name of a payee. 

The judgment is therefore reversed ; but that the 
plaintiff may have an opportunity of amending his 
declaration in the court below, the cause is remauded. 


CLARK versus BOSTICK. 


1. Wheve appeal has been taken from a justice’s decision to the Circuit or 
County court, the decree, or judgment of thelatter, onthe merits, will not be 
reversed, merely because the pleadings are imperfect, or in short. 


The opinion of the court contains afull statement 
of this cause. 


Taytor, J.—This suit was originally brought be- 
fore a justice of the peace, to recover the amount of 
an account alleged to be due from Clark to Bostick, 
After a judgment in favor of the plaintiff, the case 
was removed . by certiorarz, into the county court of 
Pike; whe e, according to the statute, it was tried 
de novo, and the plaintiff was again successful, and 
the case is brought into this court by writ of error. 

There are two assignments of error. 

lst. The court erred, as stated in the bill of ex- 
ceptions. 

2d. There are no replications to the pleas of pay- 
ment and set-off. 

The last will be first considered. 

There are several decisions of this court cited to 
show that the last is a fatal error; and, however, re 
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luctant we might be to reverse a case on. this ground, 
unless the statute of jeofails of 1824, should be 
thought to vary the law, these decisions would be 
adhered to. But it is believed they are not applica- 
ble to this case. The plea of non assumpsit was 
filed, as well as those embraced in the assignment 
of error: this included the plea of payment, and it 
might well be presumed that the defendant waived 
the plea of set-off. It is unnecessary, however, to 
resort to this presumption. In a case of this kind, 
the law requires that an issue shall be made up un- 
der the direction of the court. These issues are 
generally very informal, merely intended to present 
some point so that it can be understood by the jury. 
The declaration, a statement in this instance, is very 
brief, merely averring that the defendant is indebted 
to the plaintiff in the sum ot forty-four dollars, for 
work and labor done at his special instance and re- 
quest. Immediately after this, follow these words: 
“Non assumpsit, and payment—set-off’—signed by 
the defendant’s counsel; and above the statement, 
are these words, “Issue joined.” It is fair to pre- 
sume that the words “issue joined,” were written 
afler the short pleas were filed, and intended and 
received asa replication to them; and although it 
was an extremely informal mode of pleading, yet as 
it was sufficient to inform the jury what they were 
to try, and we are to suppose in this, the directions 
of the court were complied with, this court would 
not be authorised on account of this looseness, to re- 
verse the judgment. It is plain, that no kind of 
strictness in pleading was required by the ‘parties. 
The defendant simply had written the names of the 
pleas on which he relied, and for the plaintiff to 
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ee 


have inserted the word seiinitiies would have been 


in no way more beneficial, than the course which 
was pursued of writing “issue joined,” which must 
have been done by plaintiff, or with his approbation, 
with the consent of the defendant; as both parties 
appeared at the trial, and no objection whatever ap 
pears to.have been made to the pleadings. In these 
Small cases, commenced before a justice of the peace, 
in which the proceedings are conducted with so lit 
tle strictness, we should always feel -disposed to aid 
any defects in the pleadings by intendment, after a 
trial upon the merits; if by doing so, we did not 
commit an obvious violation of some legal rule. 

As to the other assignment, the bill of exceptions 
shows that on the trial, theplaintiff introduced a wit 


* ness who proved that the amount which was to be 
paid by the defendant below, to the plaintiff for hawl: 
ing, which was proved to have been done by the plain- 


tiff for the defendant, was agreed upon between the 
parties, before the hawling was done ; this was the 
only evidence offered by the plaintiff. 

The. defendant’s counsel moved the court to im 
struct the jury that, on this evidence there could be 
no recovery on a common count, for work and labor; 
which charge the court refused to give ; and charged 
the jury, that they should, in this case, allow the 
plaintiff whatever they believed due him, without 
paying any regard to the contract. 

There is no doubt, if an agreement be made be- 
tween two men, by which one agrees to do a speci- 
fied piece of labor for the other, for which the other 
agrees to pay him a particular sum in money ; if the 
work be done and the money is not paid, an action 
of indebitatus assumpsit may be brought to recover it. 
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This is admitted by the counsel for the plaintiff in 
error; but it is sisted, that in instructing the jury 
that they were to pay no.regard to the contract, there. 
was error, as the amount of their verdict was legally 
to be governed by the sum agreed to be paid. We 
can not believe that it was the intention of the court 
to instruct the jury, that in ascertaining the damages, 
they were not to regard the contract, nor that 
they so understood it. If the amount agreed to be 
paid was to be disregarded by them, they must have 
been left to form their verdict without any evidence; 
as the bill of exceptions informs us that no evidenee 
other than the agreement was introduced by the plain- 
tiff below. By the instruction, the court evidently 
meant to say to the jury, that notwithstanding the 
agreement, they were to find for the plaintiff such’ 
amount of damages as they were satisfied by the evi- 


dence, was due to him ; and so,the jury must have un-" 


derstood it. But it is objected, that the court direct- 
ed the jury to find for the plaintiff, and left no discre- 
tion: we do not think so. ‘The instruction was to 
find for the plaintiff whatever they believed due him; 
that is, if the proof satisfied them that the plaintiff 
was entitled to recover, to find for him so much as 
the evidence-shewed he was entitled to ; but if the 
proof did not convince them that any thing was due, 
so to return their verdict. 
The judgment must be affirmed. 











70 


oo DETERMINED 


JUDGE ‘MaDIsox COUNTY COURT 7S. LOONEY, et: al. 





THE JUDGE OF MADISON COUNTY COURT rs. LOONEY, et al. 


1 An a@tion of debt on the bord of an executor or acministiater, to enfiree g 
settlement of account$, and the payment of a legacy; can not be sustained 
until adecree has been rendered by the orphans’ court. 


“This was-an action of debt, commenced in 
Circuit court of Madison, in the name of the Judge 
of the County court, for the use of one Stewart, et 
uxwagainst Looney and his sureties, on a bond, as 
executor. There were breaches assigued in the de 
elaration, ayerring a failure on the part of the exect 
tor to return an inventory and appraisement ; an a 
‘count sales ; or to make settlement of the aired 
the estate, &c. ‘and also alleging a failure to pay to 
the.said Stewart, et ux. a legacy. On demurrer, 
judgment was given for the defendant, and the case 
‘was brought by writ of error into this court. 


Craighead, for plaintifi—Brandon, contra. 


+ Sarrotp, J.—This was an action of debt, brought 
bythe plaintiff in error, in the, Cireuit Court, on 
the bond given by Looney, as executor of the last 
will and testament of Owen Campbell, against said 
Looney and his securities to the bond. The decla- 


ration sets forth the bond, and condition, in the usual 


form. The amount of the bond is six thousand dol- 
lars, payable to the plaintiff and his successors in of- 
fice » conditioned that Looney, executor as aforesaid,’ 
« should well and truly pe rform all the duties, which 


_ then were or should be, by law, required of him, as 
, execntor,” &c. It states that the testator died wseised 


and possessed of a valuable tract of land, two negroes, 
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stock, &2.; that by his will he devised and beq ueath- 
ed a life estate in said property to Elizabeth his wi- 
dow, with condition, that at her death, theland should 
be sold-and divided among his six ehildren;*Catha- 
tine, the wife of Jolin Stewart, beitig one—eath:to 
have one-sixth part of the proceéds; that the séid 
Elizabeth, the widow, presently thereafter died ; that 
thereupon Looney made sale of the personalty, and 
also of the. land, each at large sums, viz. the former 
at one thousand dollars, and the latter at one thoti- 
sand one hundred and sixty dollars. 

The plaintiff then proceeds to assign as breaches 
6f the condition of the bond; that the defendant as 
executor, neglected and failed to make and return any 
inventory and appraisement; or any account of the 
sales, or to make any settlement concerning the same, 
according to the will; also that he had and still did 
fail and refuse to pay to the said John Stewart and 
Catharine his wife, the one sixth part of the twosums 
produced by said sales, or any part. 

To this declaration the defendants demurred. The 
court sustained the demurrer, and gave judgment 
for the defendants. 

This judgment is the cause assigned for error. 

The question presented by the record is, do the 
facts aud circumstances. stated in the declaration, af- 
ford a cause of action in debt ; cognizable in the Cir- 
cuit Court. In support of the affirmance of the pro- 
position, much reliance is had on our statute of 1803, 


“concerning wills,”* &c. ; which,” after requiring °Toul. Dig 


bonds from all executors and administrators, provides, 
by the 39th section, that in case any such bond shall 
become forfeited, the same “shall be prosecuted from 
time to time, at the request of any ‘party aggrieved, 
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Es 
until the whole penalty be recovered thereon ; and the 
monies recovered upon such bond shall be applied 
towards making good the damages sustained by the 
not performing the condition thereof, in such map. 
nersas the orplrans’ court, by their sentence, or de 
cree, shall direct.” Itis also provided, in the 42d seg. 
tion of the same act, “ that co-executors, or co-adm} 
nistrators, who may refuse, properly, to account be 
tween themselves; may have the action. of accoun 
against each for their parts of the estate in the hands 
of the other; and any other residuary legatee mia 
have the like remedy against the executors ; and any 
person having a legacy bequeathed in any last wil 
and testament, may sue for and recover the same a 
common law.” ‘That it may appear more fully 
what extent the court should be influenced on this 
question by statute regulations, | it is necessary to ne 
tice them farther. 

The “act concerning the distribution of intestate! 
‘Toul. Dig estates,’”* passed in 1812, authorises any person 
- whom a distributive share, or legacy of an estate is 

due, to petition the county court, setting forth his 
claim, whereupon it shall be the duty of the court, 
to grant a rule upon the executor or administrator to 
make the distribution agreeably to law. Also, in 
1816, “an act to compel executors, guardians, and 
administrators, to settle their accounts,” was passed, 
providing that when any executor, &c. shall be cited 
before the orphans’ court to settle his accounts, and 
shall fail, the court shall have power to issue an at 
tachment against the person in the same manner that 
the superior courts might do, for disobedience to any 
order, judgment, or decree, and to summon a jury if ne- 
“cessary, 
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Let it be here observed that these two latter acts, 
were passed many years aflerjthe one recited, which 
speaks of the right of any persons aggrieved, to sue 
from time to time;on any bond of an executor or ad- 
ministrator, and which authorises the action of ac- 
count, or suit at law, for the settlement of estates; 
that the 39th section of the act of 1803; does not de- 
fine the particular circumstances under which the 
suits may be had on the bond, nor expressly dispense 
with the necessity of having the legacy or distribu- 
tive sbare specifically a scertained by the will, or 
by a settlement before the orphans’ court, or by ad- 
justment between the parties, previous to the suit on 
the bond. Nor does the 42d section expressly re- 
cognise any other action at law than the “ action of 
account.” The action of account, being a suit at 
common law, it is not improbable that this section 
contemplates only this form of remedy, and that it 
should be prosecuted against the executor or adminis- 
trator alone, in order to ascertain the amount, if any, 
for which he may be responsible on account of assets. 
It seems to have been designed mainly for the settle- 
ment of controversies between co-executors and ad- 
ministrators themselves, in respect to the assets ; and 
to authorise the recovery of any residuary legacy a- 
gainst the executors. Sv far, the remedy given by 
this section is expressly confined to the action of ac- 
count. The concluding clause, which immediately 
folllows. “ that any person having a legacy bequeath- 
ed in any last will and testament, may sue for and 
recover the same at law,” must, we conceive, be con- 
strued as referring to the same form of action; or if 
to a different action, it must be one adapted to the 
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rules of the common law. Supposing the legacy to 
be specific, either in money or goods; or to have been 
liquidated and ascertained by a settlement before the 
orphans’ court, or by agreement between the parties, 
there would appear to be no valid objection to the re- 
medy at law, either in ¢rover, asswmpsit, or debl, ac- 
cording to the circumstances. ‘The propriety of this 
construction derives strength from the circumstance, 


that the language of the section does not extend the 


like remedy to persons entitled to distributive shares 
of an intestate’s estate. 

A variety of circumstances might render the ac- 
tion of debt on the bond, necessary as directed in the 
39th section of the act referred to; legacies, or distri 
butive shares, may have been ascertained in either of 
the modes mentioned, or by suit in chancery, and the 
executor or administrator has failed or refused to diss 
charge them; in such cases, and perhaps some others, 
the remedy may be sought on the bond against the 
executor or administrator and the securities, as pre- 
scribed in this section. ‘The authority given in the 
conclusion thereof to the orphans’ court, may often 
be found necessary, as the suit may be brought for the 
use of several legatees or distributees, who are jointly 
entitled, but in different proportions ; or other cireum- 
stances may occur to vary the amount of distribution: 
In such case it might be proper that the moneys re- 
covered on the bond should be applied towards mak+ 
ing good the damages arising from the breach there- 
of, “in such manner as the orphans’ court, by theif 
sentence or decree, may direct.” It is also worthy of 
notice, that the statutes require, in all cases, full and 
finalssettlements of decedents’ estates, to be made be- 
fore the orphans’ court ; and the two cited of most 
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recent date, confer all the power, which in ordinary 
cases, could be supposed necessary to effect the object. 

The case of Pettigrew vs. Pettigren, was cited as 
an authority in aid of this action. That was an ac-sgp 
tion of debt for a legacy, against one who had been 
appointed executor in South-Carolina ; alleging that 
the defendant had there received a certain amount of 
money, to which the plaintiff was entitied as a legacy — 
by reason whereof, he became liable, and undertook 
and agreed to pay it. On general demurrer to the 
declaration, the Circuit Court gave judgment for the 
plaintiff, which this Court affirmed. ‘The demurrer 
had the effect to admit the specific debt, and the de- 
fendant’s agreement to pay it; and the suit was a- 
gainst the defendant individually. Under this state 
of the pleadings, the ordinary objections to this form 
of remedy did not apply. 

The case of James Davis, Judge, &c. vs. Dickson & 


Davis,’ which was also referred to by the plaintiff in % Stewart 


error, is in like manner distinguishable from this.— 
That was an action of debt in the name of the Judge 
of the County Court, for the use of a ward, against 
the guardian and his security, on the guardian bond. 
The declaration was on the bond alone, without no- 
ticing the condition; the defendant craved oyer of 
the condition, and plead performance thereof. To 
this the plaiatiff replied, assigning breaches, to which 
there was a general rejoinder and issue. There were 
other questions previously raised in that case, which 
however, do not affect the principles involved in this; 
nor does any point then adjudicated, unless it be that 
the court recognised the 39th section of the act of 
1833, “concerning wills,” &c. as authority to sus- 
tain that action upon the bond. The statute provisions 


®1 Stewart 
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respecting the duties and responsibility of guardians, 
will be found by reference to them, (as contained in 
various acts,) essentially different from those concern- 
ing executors and administrators ; and it must neces- 
sarily be so, on account of the different attitudes in 
which they stand in relation to the interests repre- 
sented by them. Before a guardian can receive the 
portion of his ward, the same must be ascertained, 
and severed from the residue of the estate; conse- 
quently, a subsequent cortroversy respecting such 
share, does not involve the general accounts of the 
estate, or the rights of any other distributee. It is 
otherwise in a suit, for distribution, against an execu- 
tor or administrator, unless there has been some set- 
tlement, in one of the modes previously alluded to. 

But in relation to both of the cases referred to, as 
having been decided by this Court, it would be suffi- 
cient to remark, that nothing is shewn in either, to 
preclude the idea, that the shares sued for, as well 
against the executor as the guardian, had been ascer- 
tained by some previous order or settlement in court, 
or otherwise. 

On the part of the plaintiff in error, it is contend- 
ed, that this action upon the bond, under the circum- 
stances of the case, ought to have been sustained, ac- 
cording to various decisions in Kentucky and Massa- 
chusetts. To test ihe principles of the decisions re- 
ferred to, it is sufficient to notice the cases that were 
read. 

es The case of Storer, adm’r vs. Storer, et al. ex- 
cluding the questions which have no application to 
this case, only decides, that after a decree has been 
rendered in the probate court of that state for a spe- 
cific amount, appearing on the settlement of the ad- 
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ministration account to be due from the administrator 
to a creditor, and which decree directs the adminis- 
trator to pay over the same, then the creditor, or his 
administrator may sustain anaction of debt on the ad- 
ministration bond ; or the like action against the ad- 
ministrator alone, and may declare on the decree of 
the probate court as on a judgment. 

The principle of decision is the same in the case of 
Cony, Judge, &c. vs Williams, et al." The person for ,, ~—— 
whose use the action of debt on the administration 114. 
bond was brought, had recovered a judgment against 
the administrator, who on request, had refused to pay. 
Sewall, J. in delivering the opinion of the Court, says, 
the non-payment of a debt is not a breach of an ad- 
ministration bond, as taken in England by virtue of 
the statute of Car. II, and the condition of an admi- 
nistration bond, as taken by the judge of probate with 
us, is in the same words. By the statute directing 
the forms of proceedings in suits on probate bonds, 
the neglect of an administrator to pay the debts of the 
deceased, is recognised as one of the cases, for which 
an administration bond may be put in suit, for the 
benefit of a creditor, after his demand has been ascer- 
tained by the judgment of the Court, and payment 
demanded of the administrator. 

Another case reported in the same volume, (376,) 
Prescott, Judge, &c. vs. Pitts, et al. rules, that where 
an executor who was directed by the will to pay an 
annuity, out of the proceeds of real estate, which he 
was authorised to sell for that and other purposes, an 
action of debt might be sustained on the administra- 

_ tion bond—the neglect of the administrator to raise 
the fand being considered under their statute an un- 
faithful administration, and a breach of the condition 
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of the bond. In that case, however, it is to be ob- c 
served, the claim was in the nature of a specific lega | 
acy, payable in money: it was an ascertained sum, 
payable annually. e 

The case of Boyce v. Burrell, et al” is notin point. | J 
That case only decides the principle, that no action |b 
lies against heirs, unless where the creditor is unable; | e 
during the existence of the administration, to pro | e 
cure satisfaction. Nor are heirs liable, within the h 
time limited for granting letters of administration, | tl 
merely because no such letters have been granted. e 

Nor can the case cited from Kentucky, have any | ¢ 
influence on this—Saunders’ heirs vs. Saunders’ em } tl 
“2Littel314 erytors..—It relates alone to the right of devisees to | tl 
sue executors in chancery, who have delayed to ap: W 
ply to the county court to appoint commissioners to | tl 
settle their accounts, until after the commencement W 
of the suit in chancery. The court sustained the | as 
right, holding that, in consequence of the delay, the | pi 
court of chancery had acquired jurisdiction, and the | re 
matter ought to be investigated there; and that am | in 
ez parte settlement, made with the county court af | w 
terwards, could not be valid, or have any effect in the cc 
chancery suit. It does not follow, that the court | te 
would have sustained an action at law, in favoref ] th 
the heirs, under the same circumstances. Therules [| in 
of common law would have been wholly inadequate | tr 
to the settlement of the estate. The jurisdiction of } ju 
chancery is better adapted to the purpose; and, um } an 
der peculiar circumstances of necessity, may right | of 
fully exercise concurrent jurisdiction with the om | ¢e 
phans’ or county court, in the settlement of estates. | yj 
Whether it was properly exercised in this Keniucky | cv 


_ 212Mass.R 
395. 
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case, might much depend on the statutes of that 
state. ‘I'he question is unimportant to this case. 

On the part of the defendant in error also, refer- 
ence has been made to acase decided in Kentucky, 


Moore, et al. vs. Waller's heirs.. In that case the heirs «4 marsh. 
488. 
x: 


had exhibited their bill in chancery, against the e 
ecutor and his security, to recover the portion of the 
estate of their father to which they were entitled by 
his will. The legacies were not specific, nor had 
they been settled in the county court; and the ex- 
ecutor had become insolvent, after receiving the lega- , 
cies in money. A preliminary question raised in 
that case was, whether, as an action at law was au- 
thorised on the executor’s bond by statute, the heirs 
were not confined to that mode of relief, and denied 
the right of an application to the chancellor; and 
whether, as the liability of the executor had not been 
ascertained by a previous suit, the security could be 
proceeded against. The court of appeals held, that the 
remedy authorised by suit at law on the bond, hav- 
ing grown out of an affirmative provision, by statute, 
was, in its nature, cumulative only, and should not be 
construed to supersede any other, to which those in- 
terested might otherwise have had recourse; and in 
that view of the case, it was well settled, “ that as 
incident to their powers in relation to matters of 
trust and account, courts of chancery may entertain 
jurisdiction, for the purpose of compelling executors 
and administrators to account and make distribution 
of the decedent’s estate; and that as respects the ne- 
cessity of having the executor’s liability ascertained 
by a previous suit, before proceeding against the se- 
curity, though it might be a correct doctrine in a 
proceeding at law, the want of it did not deny juris- 
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diction to chancery. ‘This decision, therefore, ap- 
pears toadmit the position, that before proceeding at 
law on the bond, the amount claimed must be ascer- 
tained by a settlement in the county court, or other- 
wise. 

But many cases in other states are more clear and 
decisive on the subject. Among others, the case of 


The Ordinary vs. Williamsand Parkman, et al.,* ful- 


M’Cord587 ly sustains the doctrine, that neither principal nor 


ib. 213. 


securities, in a bond to the Ordinary, for the faithful 
administration of the intestate’s effects, can be sued 
on their bond, until they have been cited before the 
Ordinary to account, and a decree has been made by 
him; and that an executor, or administrator, cannot 
be compelled to account in the ordinary action of 
debt: that sucha course would be taking them from 
the proper jurisdiction—the court of equity, or or 
dinary. 

The same principle was held in the case of The 
Ordinary vs. Powers.’ The court remarked, thatif 
the common pleas should exercise jurisdiction in 
cases of this nature, it would be seen, at first glance, 
that the whole term might be employed in investi 
gating the affairs of an estate, and then have made 
but little progress. In opposition to this authority, 
it is suggested that the statute is differentyin South 
Carolina from those in Kentucky, Massachusetts, and 
this state. We conceive there is no essential dif 
ference between them, or the statute of Car. 2, a 
respects the question under consideration. 

It also appears, from various decisions in: Virginia, 


1 Wash.R. = 
pt ‘that the same doctrine prevails there.. 


& Munf.- 


277, and 1 
Munff. 1. 


We are, therefore, unanimously of. opinion tha 
the judgment below must be affirmed. 
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1. Where a judgment appears to have been rendered against a plaintiff for 
costs, ina case exe2eding twenty doiars, merely on the examination of the 
sworn petiiion of the defendant, such judgment is erroneous. 
2. It is a good ground for quashing a writ of certiorari, thatbut one bond isgiven, 


and but one writ issued, to carry up two cases. 
3. But this defect can only be taken advantage of, at the first term to which the 
writ of certiorari is returnable. 


This suit was commenced by Smith, before a jus- 
tice of the peace, to recover the amount of a promis- 
sory note. The defendant removed the cause into the 
county court, by cerézorarz, and from the record, it is 
shewn that judgment was rendered in her favor for 
costs, on metion.. ‘To reverse this, Smith prosecuted 
his writ of error to this court. 5; 


Lyon, for Plaintiff. 


Taytor, J.—This suit was commenced before a 
justice of ‘the peace, on a promissory note. Judg- 
ment was rendered by him in favor of Smith, the 
plaintiff. ‘The case was removed by certiorarz, into 
the county court; in which, at the first term, it ap- 
pears by the record, that the parties appeared by their 
attorneys, and the defendant moved for. judgment a- 
gainst the plaintiff for costs; whereupon, a judgment 
in conformity to the motion, was rendered. 

It appears, that in the petition for the writ of cer- 
tiorari, the defendant aileged that she had not execu- 
ted the note, which was the foundation of the action. 
It is impossible to ascertain what was the ground for 
the judgment ; but it is probable the court consider- 
ed the petition itself, which was sworn to, a sufficient 

vol. 2. 11 
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denial of the execution of the instrument under the 
statute, to throw the burden of proof upon the plain- 
tiff. But, if this were the case, the court was cer- 
tainly wrong. Where the sum sued fortis more than 
twenty dollars, the defendant must file a plea, deny- 
ing the execution of the instrument, which must be 
verified by affidavit. Where it is for alesssum, the 
party must, on the trial, swear to the same effect. 

In this case, however, it may be replied, that no de- 
’ claration has been filed, and that no plea could be put 
in until that was done. True: but the issue is to be made 
up under the direction of the court. The court then 
should have directed an issue ; and if the plaintiff 
had refused to file his declaration, according to such 
direction, a judgment of non pros. should have been 
rendered against him. But it does not appear by this 
record, that an opportunity was afforded him of de- 
claring. 

There were two cases tried before the justice at 
the same time between the parties; and but one 
bond was given, and one writ of cerdiorart issued to 
remove both, into the county court. If the motion 
had been made at the first term, this would have been 
a sufficient ground for quashing the writ of certiorari 
and bond, but no advantage could now be taken on 
that account: it is too late to make such a motion af- 
ter the first term. One petition was sufficient ; but 
a bond should have been given, and a writ issued for 
each case. 


Let the judgment be reversed, and the cause re- 
manded. 
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i. In an action of trespass quare clausum fregit, for taking away a house; evi, 
dence that the same was taken away with plaintiff’s consent, is not admissi- 
ble, under the general issue, in defence to the action. 

2. A charge in the declaration, filed in such action, that the “defendant broke and 
entered plaintiff's close,”’ is a sufficient averment of possession, to authorise 
the admission of testimony to show that the plaintiff was im possession at the 
time the trespass was committed. 

3. In this action, evidence of an outstanding title is not admissible on the pagt 
of the defendant, to justify a trespass to lands in the possession of the plaintiff. 

4 The presumption of law is, that he who has possession, has the title. 

5. Where A’s close has been entered, and a house removed, which house is 
found on the land of, and occupied by B—in an action of trespass, under the 
plea of not guilty, it is presumable that Bis the trespasser, and the onus pro- 
bandi of the contrary, rests on the defendant. 


In error from Marengo county. 

The defendant in error instituted his action of 
trespass, quare clausum fregit, against Finch, to reco- 
ver for the forcible removal of log houses from the 
land of the former. Under the general issue, the 
jury gave a verdict for the plaintiff below, which was 
here sought to be reversed on the following excep- 
tions, sealed in the cause, viz: 

First— That the Court below refused evidence that 
the said houses, were removed by and with the plain- 
tiff’s consent. 

Second—That the Court admitted evidence offer- 
ed by the plaintiff of his possession, when the decla- 
ration contained no express averment of possession. 

Third—That the Court refused to admit the de- 
fendant to show, by testimony, that the plaintiff had 
no title to the lands trespassed upon. 

Fourth—That the Court instructed the jury, that 
the houses being on the land of the defendant, and in 
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his occupation was: evidence of the commission of a 
trespass, unless he accounted for that possession. 
Lyon, for Plaintiff—Pzckens, contra. 


Taytor, J——This is an action of trespass guare 
clausum fregit, brought by the defendant in error, a- 
gainst the decedent, in his life-time, in the County 
Court of Marengo, and which, after suggestion of the 
death of the decedent in this court, has been revived 
against his representatives. 

In the court below the general issue was pleaded, 
atrial had thereon, and a verdict and judgment were 
rendered in favor of the original plaintiff. 

The assignments of error all grow out of the bill 
of exceptions; which will be considered in their or- 
der. 

Ist. The first assignment is, that “ the court be- 
low refused to admit evidence offered by the defen- 
dant to prove that the houses were removed with the 
knowledge and consent of the plaintiff, and under 
an acknowledgment on his part that they were the 
property of the defendant.” 

The part of the bill of exceptions, to which this 
assignment relates, is in the following wcrds: 

“The defendant offered to prove that a parol con- 
tract had been entered into between the parties, by 
which the plaintiff agreed to sell, and the defendant 
to purchase, the Jand described in the declaration, for 
a stipulated price; that before the consummation of 
the contract, the plaintiff sold to another person ; and 
that after the time of making the contract, and be- 
fore the sale of the land by the plaintiff to the third 
person, a conversation took place between the parties, 
in which the defendant expressed a wish to remove 
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the log houses, which form the subject of the present 
suit, and that the plaintiff acknowledged the houses 
tobe the property of the defendant, and gave his con- 
sent and approbation to the removal of the same, in 
consequence of the parol agreement for the said land, 
and that they were removed in pursuance of the 
acknowledgment thus made.” This testimony was 
rejected by the court. 

The question is, was this competent testimony un- 
der the general issue ? 

This proof was offered, not to mitigate the dama- 
ges, but as a defence to the action: for it is obvious, 
that if it appeared to the jury that the plaintiff had 
authorised the houses to be removed, they could have 
rendered no verdict in his favor. The evidence, in 
fact, would have amounted to a justification. 

It was not contended in argument, that the parol 
contract gave to the defendantany title to the land, or 
aright to enter upon it. That agreement was ad- 
mitted to be a void one under the statute of frauds ; 
but it was contended that the authority given by the 
plaintiff to the defendant, which it was wished to 
prove, virtually put the defendant into the possession 
of the land ; and that he had a right to prove that 
possession under the general issue. It is most true, 
that in an action of this kind, the defendant is au- 
thorised, under the general issue, to prove possession 
or title in himself, because without possession, the 
plaintiff can not sue. But to consider the defendant 
constructively in possession, while the plaintiff was 
actually so, would be drawing an inference which no 
staie of the case could warrant. We can not view 
the defendant as in possession, and must determine 
whether the consent of the plaintiff to his entering 
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upon the land and moving the houses, would afford 
him an excuse for doing so, as the pleadings stood. 
In 1 Chitty’s Pleadings, 492, we are informed that 
“in trespass, whether to the person, personal or real 
property, the defendant may, under the general issue, 
give in evidence any matter which directly contro 
verts the truth of any allegations, which the plaintiff 
on such general issue, will be. bound to prove, and no 
person is bound to justify, who is not, prima facie, a 
trespasser. But where the act would, at common law, 
prima facie, appear to be a trespass, any matter of jus 
tification or excuse, or , done by virtue of a warrant 
or authority, must, in general, be specially pleaded: 
and therefore, even where the defendant did the aet 
at the request of the plaintiff, or where the injury was 
occasioned by the plaintiffs own default, these mat 
ters of defence must be specially pleaded.” And in 
2 Campbell, 378, ’9, the same doctrine is laid down 
by Lord Ellenborough, in the a: of Milnan vs 
Dolwell. That was an action of trespass for cutting 
the plaintiff's barges from their moorings in the river 
Thames, whereby they bad been set adrift and injured. 
It appeared that at a time when there was a great 
quantity of ice in the Thames, the defendant took two 
barges of the plaintiff from the middle of the river, 
where they were moored, to the opposite shore, and 
that one of them was immediately after discovered to 
have a hole in its bottom; but there was no evidence 
to show how this had been occasioned. The de 
.fendant offered to prove that if he had not interfered, 
the barges would most probably have been destroyed, 
as they were in imminent danger from the ice; that 
he did what was most for the plaintifi’s advantage, 
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and that he had been employed by the plaintiff gene- 
rally, to take charge of the barges. 

But Lord Evlenborough said, ‘These facts should 
have been specially pleaded. I cannot admit evi- 
dence of them under the plea of not guilty. The 
defendant allows that he intermeddled with goods, 
which were the property, and in the possession, of 
the plaintiff. By so doing, he is presumed to be a 
trespasser; and if he has any matter of justification, 
he must put it upon the record. The plea of not 
guilty only denies the act done, and the plaintiff’s 
title to the subject of the trespass.” 

It is useless to multiply authorities: this might 
easily be done. The quotation from Chitty shews, 
that atrespass on real, and one on personal property, 
is governed by the same rules. ‘The evidence -was 
properly rejected. 

2d Assignment. “The court admitted evidence 
offered by the plaintiff below, to shew his posses- 
sion of the premises in question, at the time of the 
alleged trespass, when no possession is alleged in the 
declaration.” 

It is understood by the assigument, that the plain- 
tiff in error contends that it is necessary for the de- 
claration to contain an express averment, that the per- 
son who brings the suit was in possession of the 
premises at the time the trespass is alleged to have 
taken place. The declaration in this case corres- 
ponds with the forms given in books of practice, and 
contains every substantial averment. The defend- 
ant below is charged with having broken and entered 
the close of the plaintiff. The presumption of the 
law is, that the person who has the title, is the one 
in possession. But the charge, that the defendant 
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“broke and entered the close of the plaintiff,” in- 
cludes within it an averment of possession in the 
plaintiff, because this alone could make it his “close,” 
so as to authorise this action; and if a trespass were 
committed upon his possesszon, the averment, that de- 
fendant broke and entered Azs close, is true, no matter 


if the éié/e resided in another. This is a possessory- 


action; and the right of possession can, in this re- 
spect alone, be the subject of inquiry. 

' 3d. The next assignment which will be noticed, 
is as follows: 

“The court rejected evidence which was offered by 
the defendant, to show that the title to the premises 
in question was not in the plaintiff, but in a third 
person.” 

From the bill of exceptions, it appears that the 
defendant offered to prove an outstanding title: and 
this assignment conveys the same idea. There is 
no doubt but it was competent for the defendant to 
prove title in himself, or in a third person, under 
whose direction he acted in removing the houses, &c. 
But that the title to the premises resided in a third 
person, from whom he derived no anthority, could 
be no evidence in his favor: the possession vested a 
right in the person holding against all persons, except 
the real owner. Norare we authorised to presume, 
that the defendant expected to show an authortiy 
from the person in whom the title resided, to enter 
upon the lands. He stated what he expected to prove 
by the witness: the presumption is, that his proof 
would have been in conformity with this statement; 
if it would have gone further, he should so have in- 
formed the court. Chitty, in his first volume on 
pleading, 492, says, “In trespass to real. property, 
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this plea, (not gut/ty,) not only puts in issue the fact 
of the trespass, &c.; but also the title, whether free- 
hold or possessory, a the defendant, or a person un- 
der whom he claims, may be given in evidence under it 


To the same effect, is the case of Dodd vs. Keflin, 7 Termk- 
and Argent vs. Durrant,’ and mauty other cases which? sib. 403. 


might be cited. 

There remains one mofe assignment to consider, 
which is as follows: ‘ The court erred in instructing 
the jury, that the fact of the houses being found upon 
the premises of the defendant, andin his occupation, 
was evidence of the commission of a tresspass with 


. force and arms by him, unless he accounted for their 


possession.” 

It appears by the bill of exceptions, that a witness, 
introduced by the plaintiff, testified that some short 
time after seeing the two log houses on the premises 
of the plaintiff, he saw the same log houses on the 
premises of the defendant, and in his use. On this 
evidence, the court charged the jury, substantially as 
set forth in the assignment. 

It is believed that this charge contains a correct 


exposition of the law. If A. brings an action of 


trover against B. for the conversion of a horse, and 
proves title in himself, and a demand, it devolves 
the burden on B. of proving that the title of A. has 
been divested, or that he has a better. And it will 
not be presumed that B. has purchased the horse of 
A. If the close of A. has been broken, and a fruit 
tree dug up and carried off, and that tree is found 
set ont in the yard of B. especially ui he is seen do- 
ing some act which shows that he has a knowledge 
of its being there, it affords prima facie evidence 
that he was the trespasser. So, if a house has been 
vol. 2. - 12 
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removed from the land of A, and is found on the 
land of B, and occupied by B, under the plea of not 
guilty, in an action of trespass, it devolves upon B. 
the necessity of accounting for its being there, con- 
sistently with his innocence. Under a plea of justi- 
fication, the jury would be authorised to enquire, 
without further proof, whether or not it was a cir- 
cumstance, from which they could infer that the de- 
fendant had the plaintiff’s consent to act as he had 
done. But as the inquiry, under the general issue, 
is confined to the title, and whether the act was done 
or not, and no matter of justification can be taken in- 
to consideration, the legal conclusion, from the proof 
adduced, is in accordance with the charge of the 
Court. 
The judgment is affirmed. 
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COX & COX versus ROBINSON. 


1. The printed statutes of any of the states of the union, purporting to be pub- 
lished by authority of a law of the state, are entitled to be received as evi- 
dence, in the courts of this state, of the public acts of such state. 

2. Whether this rule would be applicable to private acts—quare. 

3 An individual, acting as the agent of another, to whom a bill has been en- 
trusted for the purpose of, and with instructions to negotiate the same, for 
the object of discharging a bond, due by the latter to athird person, can not 
legally, after endorsing such bill, take an assignment of the bond, as indem- 
nity, so as to authorise him to maintain an action on the bond—especially, be- 
fore he has discharged the bill, as indorser thereof. 

4. The situation of an agent, under the circumstances, contemplates a dis- 
charge not a purchase of the bond ; and any redress he is entitled to, is on the 
bill soindorsed by him, when paid, and not on the bond. 

5. Anagent wil! be held to act strictly within the scope of his authority ; and 
any acts of an agent, not sanctioned by his authority, are void, even if for 
the benefit of the principal, if not adopted by the latter. 


This was an action of debt, instituted by Robin- 
son in Madison Circuit court, against Joshua Cox, 
and Bartley Cox his surety. The cause of action, 
was a bond executed by the latter, and made paya- 
ble to James Powell. Both defendants pleaded pay- 
ment. The record disclosed the following facts : 

Robinson, the plaintiff, being resident at Rich- 
mond, where the bond of defendants was payable, J. 
Cox, forwarded to the former his bill of exchange, 
with instructions to negotiate the same, and, with the 
proceeds, discharge the bond ; that Robinson, on the 
reception of the bill, indorsed it, (being payable to his 
order) and took from Powell an assignment of the 
bond, on which this action was prosecuted: It did 
not appear that Robinson was acting in any other 
capacity than as the friend or agent of Cox; and he 
had not, at the time of the institution of this suit, as 
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yet, discharged and payed off the bill, so indorsed by 
him to Powell. 

On the trial, the following, among other excep- 
tions, not matorial to a history of the cause, as deci- 
ded, were taken, which brought the case in review 
before this court. 

The defendant moved the court to instruct the ju- 
ry that Joshua Cox, by transmitting the bill, and re- 
questing Robinson to negotiate it, and pay the bond, 
did not authorise him to purchase the bond, and hold 
it for his indemnity; and at the same time subject 
Joshua Cox to liability on the bill. But this was re- 
fused by the court, who instructed the jury, that 
Robinson, by the request, was authorised to endorse 
the bill, and having endorsed it, he might negotiate 
it, and purchase the bond, or obtain assignment of it 
for his indemnity ; and that such purchase, or assign- 
ment of the bond as regarded the obligors, was no 
satisfaction of it, if at the time of the transfer, it was 
intended as a purchase, to be held by Robinson for 
his security ; and that the obligérs were liable, not- 
withstanding the liability of Joshua Cox, on the bill. . 

Defendant also moved for instruction, that the re- 
quest to Robinson did not authorise him to endorse ; 
and that by endorsing, he only acquired the rights 
of an accommodation endorser for Joshua Cox, and 
had no right cf action against the latter, until he had 
paid the bill. This the court also refused, but charged 
the jury, that Robinson had a right to receive, and 
hold the bill for his indemnity, 

It was again asked by the defendant, that the jury 
should be charged, that from the evidence, the de- 
fendant, Bartley Cox, was discharged, and that plain- 
tiff could not, in the present action, recover against 
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either defendants on the bond: but the court refused; 
and charged, that such would have been the case, 
if Robinson intended to pay the bond as the agent of 
Joshua Cox: but otherwise, if he intended to re- 
ceive and hold the bond for his indemnity. 

Defendant then requested the court to charge, that 
in the absence of proof of diligence as agaiust the ac- 
ceptor of the bill; and of notice to the drawer on its 
non-payment ; the drawer had been injured, and the 
plaintiff could not recover. The court refused—but 
instructed the jury, that if they believed Robinson, 
in endorsing, had looked solely to the acceptor and 
drawer, and trusted to them alone, and did not look 
to the obligors of the bond; such notice and dili- 
gence would have been necessary—otherwise not. 

The court being urged, also refused to instruct the 
jury, that in the absence of proof of an offer to re- 
turn the bill to the drawer, and for want of its pro- 
duction on the trial, the plaintiff could not recover. 

It was also assigned as error, that the court allow- 
ed the plaintiff to read from a book entitled the “ Re- 
vised Code,” being a volume of the statutes of Vir- 
ginia, published under authority of an act of the le- 
gislature of that state: and to show therefrom the 
rate of interest in Virginia. 


Craighead, for Plaintiff— Hopkins, contra. 


SaFFoLp, J.—The action was debt, brought in the 
Circuit court of Madison county, by Robinson against 
Joshua and Bartley Cox, dated 5th April, 1828, 
drawn in favor of James Powell, payable 15th Sep- 
tember then next, at the Richmond Branch of the 
U. States Bank, for four thousand six hundred dollars. 
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Both the defendants plead payment: B. Cox also, 
that he was bound only as the security of J. Cox, 
who before the institution of the suit, without his 
concurrence or privity, drew on ‘T. A. Ronalds, 
in favor of Robinson, for a larger amount, in- 
closed the bill to him, with instructions that lhe would 
use it in payment of the bond mentioned: that Ro- 
binson received the bill, obtained an acceptance, and 
passed it to Powell, the obligee, in payment as direct- 
ed, who received it accordingly. 

Pending the suit, J. Cox filed a bill against Pow- 
ell and Robinson, for discovery of evidence to be 
used on the trial at law ; to which they both made 
answer. [From the evidence thus obtained, (exclud- 
ing the answer of Powell, which is not now insisted 
on as evidence,) the only facts material to be noticed 
are, in substance, the following: a bill of exchange 
was drawn by J. Cox on Ronalds, payable to the or- 
der of Robinson, one hundred days after date, fora 
sum exceeding the amount of the bond sued on; it 
was transmitted to Robinson fof the purpose of rais- 
ing money by the sale or discount of the same, in or- 
der to meet the bond debt : when attempting to raise 
money on the bill, Robinson found he could not do 
so without endorsing it—the same being necessary, 
not only to pass the legal right, but also to furnish 
satisfactory security. Robinson was unwilling to in- 
cur the responsibility of endorsing the bill, unless Pow- 
ell would deliver the bond to him as indemnity and se- 
curity for the liability incurred by endorsing; this being 
agreed to by Powell, and the bond delivered, the bill was 
sent to and accepted by Ronalds; it was then en- 
dorsed by Robinson, and by Powell sold to the Bank 
of Virginia, and finally protested for non-payment. 
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Afterwards, Robinson was sued by the holders of the 
bill; and judgment obtained against him for the a- 
mouut thereof, which judgment stood in force against 
him, but had not been paid. ‘The bill of exchange 
was drawn in September, 1825. The suit on the 
bond was instituted in September, 1826. It also ap- 
peared in evidence, by the testimony of John H. 
Lewis, that the defendants below, plaintiffs in error, 


. spoke of the debt in this case demanded, as outstand.-. 


ing. 


It further appears that the instrument sued on, 
having been executed in this state, payable at the 
Virginia Bank, the defendant in error, on the trial, 
read from a printed volume, entitle ‘ Revised-Code,’ 
purporting to contain the statutes of Virginia, as pub- 
lished by authority of an act of the General Assem- 
bly thereof, a copy of what purported to be the act of 
said Assembly, prescribing s¢x per cent. per annum, 
as the rate of interest of that state; the object of 
which, was to prove the rate of interest there. On 
objection to the sufficiency of this grade of evidence, 
it was admitted by the court, and the point reserved 
in the bill of exceptions. 

Robinson, plaintiff below, having succeeded in ob- 
taining judgment for the amount of the bond, the de- 
fendants therein have-sued out their writ of error. 

The causes assigned for error, (omitting such as 
are not now insisted on, ) are in substance the follow- 
ing: that the Circuit court erred, 

1. In receiving the evidence offered, to establish 
the rate of interest in Virgimia. 

2. In the instructions given to the jury, as stated 
in the bill of exceptions. 

1. The question presented by the first assign- 
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ment, is not entirely ves entegra in thiscourt. It has 
arisen in séveral cases; but in most instances, on some 
point which was found unimportant to the decisiow 
of the cause. It is true, however, as suggested in 
argument, that in the case of Huff vs, Campbell, 
this court consulted the book purporting to contain 
the prifited statutes of ‘Tennessee, and to have been 
published by the authority of the same, to ascertain 
the particular organization of the Court of Appeals 
in that state. The case, as reported, does not shew in 
what manner those statutes were authenticated; yet 
the fact is within our recollection, that the reference 
was to the printed volume, as found in the office of 
our Secretary of State. He having been required, 
by an existing law, to procure the printed statutes of 
the several states, in order to increase the facility of 
making proof of the same in our courts; is also au- 
thorised to ceriify copies thereof for this purpose. 
We are, therefore, inclined to sustain the position as- 
sumed in argument, that such copies can furnish no 
higher evidnce of the statutes thau the printed 
volumes produced incourt. ‘The court, aided by the 
scrutiny of the adverse party, or his counsel, is pre- 
sumed no less competent to detect any misiake, or 
imposition, respecting the verity of the statutes, than 
any other authority in the same state. 

In the case of Potndezter’s Ez'rs. vs. Barker, 
Judge Taylor, after having decided ona different 
principle, reversed a non-suit ordered by himvyelf, 
and.declared his opinion, that the printed book of 
the laws of Virginia, ought to have been received as 
evidence thereof; and that the act of Congress .was 
not intended to prescribe one mode only of authenti- 
cation, in exclusion of all others. 
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The Supreme Court of Pennsylvania maintains 
the position, that an edition of the laws, published 
under the authority of the legislature of that state, is 
evidence, as well of the private as of the public 
laws it contains—Beddis vs. James.» Tilman, C. J. 26 Binay 

321. 

remarks, “it has been usual for the legislatures of 
the several states, to have the laws printed by au- 
thority. Confidential persons have been selected to 
compare the copies with the original rolls, and su- 
perintend the printing; and fromtheir nature, print- 
ed copies of this kind, either of public or private 
laws, are as much to bedepended on, as the exempli- 
fication, verified by an officer, who is the keeper of 
the record. In England, there is no provision by 
parliament, for the publication of the laws: they are 
printed by the King’s printer. There ought, there- 
fore, to be a difference respecting printed copies in the 
two countries.” And going a little beyond the ne- 
cessity of the case before him, he said, he was for 
admitting the printed copies, authorised by the legis- 
lature, either of that, or any other _state—whether 
the laws be public or private. In the case of l’homp- 
son vs. Musser,» the same court appears to have ad- 
mitted the printed copies of a Virginia act of assem- 
bly, as evidence of the law it purported to contain. 
If the analogy be admitted, (and we think, in this 
respect it may,) between a private act of the state, 
in which the trial is had, and every act of a differ- 
ent state, the case of Young vs. The Bank of-Alez- . 
andria, is strongly in point. On that trial, a law of 33." - 
Virginia, being in question, Marshal, C. J. said, the 
opinion of the court was very strong, that it was a 
public act; and that if it were not, it being printed 
by the public printer, by order of the legislature, 

vol. 2. 13 
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agreeably to a general act for that purpose, it must 
be considered as sufficiently authenticated ; but that 
the counsel might, if they chose, argue the point; 
which, however, they declined. Hence, we are pre- 
pared to adopt the rule, that the printed statutes of 
any of the states of the union, purporting to have 
been published by authority of a law of the state, 
are to be received as evidence here of the public 
acts of such state. ‘The adverse party should, of 
course, be permitted to contest and rebut it by any 
more conclusive shewing. Whether the practice 
should be the same in regard to private acts, is a 
question that does not arise in this case. 

2. A question more important to this contest, re- 
lates to the instructions given by the court to the 
jury. From the bill of exceptions, it appears the 
counsel for the Coxes, defendants below, moved the 
court for instructions to the jury to the following ef- 
fect : 

1. That J. Cox, by transmitting the bill to the 
plaintiff, and requesting him to negotiate it, and pay 
the bond, did not authorise him to become a pur- 
chaser thereof, or to endorse the bill for any other 
purpose than that expressed in the request; and by 
endorsing it, he only acquired the rights of an en- 
dorser, for J. Cox’s accommodation ; that his right of 
action was solely on the bill, and in that way, only 
after making payment as endorser: which instruc- 
tions the court refused ;,and, on the contrary, charg- 
ed, that. by J. Cox’s request to negotiate the bill and 
pay the bond, Robinson was authorised to’ endorse 
the bill, as it could not otherwise be negotiated ; and 
that having endorsed it, and thereby made himself 
responsible for its payment, it was competent for 
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him by negotiating, to purchase the bond, or obtain 
an assignment of it to himself for his indemnity, as en- 
dorser; and that as to-the obligors, such transfer was 
no satisfaction of the bond; if atthe time of the trans- 
fer it was intended as a purchase, and that the bond 
should be held by Robinson, to ‘secure him against 
loss in consequence of his liability as indorser; and 
that the obligors were liable on it to to the assignee, 
notwithstanding J. Cox’s liability as drawer of the 
bill. 

2. The plaintiffs in error further moved the court 
to instruct the jury, that by the transactions men- 
tioned, in the absence of proof of the concurrence, 
knowledge or consent of B. Cox, he, as security on 
the bond was exonerated from liability, and the plain- 
tiff below could not recover against either in this suit; 
which was refused, and instructions given that if Ro- 
binson intended to pay off the bond, and take it up 
as agent of J. Cox, such was the case, but not if he 
intended at the time to receive and hold it as an in- 
demnity against his indorsement of the bill. 


3. The plaintiffs in error further moved the court 


to instruct the jury, that in the absence of proof of di- 
ligence used on the bill as against the acceptor, and 
for the want of notice to the drawer of non-payment 
by the acceptor, Robinson could not recover—which 
the court refused ; but on the contrary, charged, that 
unless the jury believed that Robinson, in endorsing 
the bill, looked solely to the acceptor, and J. Cox, the 
drawer, and trusted to them alone, without intending 
to hold the obligors liable, such diligence and notice 
were not necessary. 

4. The court was further requested to charge, that 
an offer to return the bill to the drawer, or its produc- 
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tion then in court, to be surrendered, was necessary 
to sustain the action; which was refused. 

On the first point of the instructions, it is to 
be observed, that if Robinson was authorised, under 
the circumstances of this case, to hold the bond in 
his own right, and sue on itas an ordinary assignee, 
he must have stood in a very peculiar attitude—one 
that afforded him two distinct remedies; and he was 
entitled to the one on the bond before he had paid 
any thing for it, or absolutely bound himself to do 
so; for notwithstanding he should be regarded as an 
accommodation endorser of the bill, he was no less 
entitled to his remedy, (on using legal diligence,) a- 
gainst the drawer, J. Cox, than against the acceptor, 
Ronalds ; and if he can be viewed as a common in- 
dorsee of the bond for a valuable consideration, he 
had his remedy on it, whether he should ever be re- 
quired to pay the bill.or not, or be found able to do 
so. If he be viewed as one acting in the capacity of 
agent merely, it is clear he must act within the scope 
of the power given him; and admitting that the na- 
ture of the authority or agency given, necessarily con- 
templated the indorsement of the bill by Robinson, 
(which we think but a rational inference, as it was 
drawn payable to his order,) it is impossible to sup- 
pose J. Cox intended to give him the possession of 
the bond, thus to be taken up, with an immediate 
right of action against himself and brother upon it. 
If he did, the effect would have been, not only to de- 
feat ‘the object of relief and indulgence on the bond, 
but to continue his liability as well as that of B. Cox, 
his security to a suiton it; and moreover, on the ex- 
piration of the one hundred days, when the bill was 
payable, and on the legal demand and notice, to cre- 
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ate a liability against himself, to a suit on it also, for 
the debt and damages on the protest. This would 
have been his situation, supposing him to have had 
no effects in the hands of the acceptor; but the law 
presumes in such cases that he had~- and according 
to this presumption, the right of action would have 
continued after payment of the debt by means of J. 
Cox’s effects in the hands of hisacceptor. Thus vio- 
lence would have been done to the object and avowed 
intention of J. Cox, in requesting the aid or agency of 
Robinson. He had his election to afford his agency 
and accommodation indorsement, or to refuse them: 
if he chose the former he could only claim the in- 
demnity and redress which the law has prescribed in 
cases of the kind. 

That Robinson declined endorsing the bill until it 
was agreed between him and Powell that he should 
hold the bond for his security and indemnity, can not 
vary the case. Powell had no authority to make any 
stipulation affecting the Coxes: and Robinson hav- 
ing accepted the agency, by acting upon it, could not 
extend, or vary his authority. The true doctrine on 
this subject, is understood to be, that when an agent 
has done the act authorised, and more, his acts are le- 
gal and valid, as faras done within the scope or limit 
of the authority given; but void beyond it.’ If the 
acts of the agent, which exceed the authority, be 
more for his principal’s advantage, than a regular ex- 
ecution of the agency would have been, the execu- 
tion of the power is nevertheless void.” 

An authority to one to act as attorney in fact for 
another, as executriz—to receive debts due to her as 
such—to adjust and settle all her accounts as execu- 
irtx, and pay her debts as such, does not authorise the 


21 Liver- 
more, 101. 
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. attorney toaccepta bill soas to charge her personally, 
though, for debts due from her testator. But, if 
knowing what had been done, and the manner, she 
acknowledged its justness, and approbated what was 
done, this implies a special procuration to accept, as 

“1 Liver-the attorney had done." The allusion to this as an 
"outstanding debt, as stated in evidence, was too vague 
and indefinite to warrant any satisfactory conclusion, 

But even if Robinson could legally have held the 
bond as an indemnity, he must have been damnified 
before he was entitled to his remedy upon it ; and the 
law does not regard any injury as sufficient, short of 
the payment of the money, or something tantamount 
thereto—such as a discharge to the Coxes, from any 
future liability for it. The payment of the money is 
not pretended, nor is it shewn that J. Cox had not 
effects in the hands of the acceptor, even if that proof 
could have obviated the objections to this recovery ; 
but we think it could not. 

If one being security for another, and being called 
on for payment, gives a bond conditioned for payment 
at a future day, and sue the principal before the pay- 
ment be made, the action, it is said, cannot be main- 
tained. The reasons assigned in such cases, are, that 
the plaintiff has paid no money, and should he reco- 
ver the money of his principal, itis possible he may 
never pay it over to the creditor. 

The effect of the procedure, respecting the bill, on 
the responsibility of B. Cox, the security, is also wor- 
thy of consideration. ‘The bill was drawn payable 
one hundred days after date, and negociated in dis- 
charge or satisfaction of the bond. If it was not in- 
tended as an absolute discharge of the bond, it must 
have been so conditionally, that the bill should be duly 
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lly, paid at maturity. The latter is the most favorable 


, if light in which it can be viewed for Robinson, ‘and in 
she that aspect, it can amount to nothing less than an 
vas agreed suspension of the right of action on the bond 
, as for the same term of time. Under these circumstan- 
an ces, the charge of the court that this stipulated for- 
rue bearance or indulgence, did not affect the right of 
ion. action on the bond, if Robinson intended at the time 
the to hold it as indemnity against his indorsement, is 
fied contrary to the doctrine of this court. 
the There is no suggestion that B. Cox ever consent- 
t of ed to the delay, yet the court instructed the jury, that 
unt neither knowlege or consent was necessary. Accord- 
any ing to the principles of decision in the cases of Com- 
y is egys & Pershouse vs. Cox & Harris," and Ells vs. ,, Sinai 
not Bibb,» this indulgence operated as a discharge to the — 8 
roof security, and the principle is believed to be well sus- ~*~ 
ry; tained by numerous authorities cited therein, and in 
the briefs furnished in this case. Unless the action 
lled was sustainable against both the obligors, (they hav- 
1ent ing been jointly sued,) it must fail entirely. 
yay- The question as to the effect of a failure on the 
ain- part of the holders of the bill to fix the liability of the 
that drawer, by demand and notice, is virtually decided 
eC0- by the remarks already made, that the agency con- 
nay templated a discharge, not a purchase of the bond ; 
consequently, Robinson’s redress was not on it, but 
, on on the bill, and what would be sufficient diligence 
vor- under the circumstances, should he sue on the latter, 
able will then become a regular question, requiring a de- 
dis- cision ; or, should he pay the debt, and sue in any 
ine different form, his action, must of course, abide a de- 
just | ‘Cision on its legitimate merits. 
uly 
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The last point arising on the exceptions, relates 
to the necessity of returning the bill, or surrender- 
ing it in court before a recovery in this action. As 
the paper appears properly to belong to the archives 
of the Virginia court, in which the trial has been had 
upon it, we would not hold its production necessary, 
if its absence had been legally accounted for, and sup- 
plied by competent evidence that it had been satisfied ; 
and this itis presumed might be done by a duly cer- 
tified transcript of the record. 

On the exceptions herein sustained, we are of opi- 
nion the judgment must be reversed; and on the 
features of the case, as here presented, it would ap- 
pear unavailing to remand; but at the special re- 
quest of the defendant’s counsel, suggesting that the 
facts can be materially varied, let the cause be re- 
manded. 


Taytor, J. not sitting. 
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WYKOFF, PICKENS & CO. versus TAYLOR. 


1. The authority of justices of the peace to administer the oath required in affi- 
davits for bail in civil cases, is not jimited to cases within their jurisdiction, 
but extends to all ¢ases where bail is authorised. 


In error from Dallas Circuit court. 

In this case, the plaintiff in error produced as evi- 
dence, an affidavit for bail, sworn to before a justice 
of the peace. The court below rejected the affidavit, 
on the ground, that ‘justices had no authority to ad- 
minister the oath required. 


Pickens, for Plaintiff—Gordon, contra. 


Taytor, J.—This action was brought by the plain- 
tiffs in error against the defendant; and on the trial 
in the Circuit court, it was material for the plaintiffs 
to prove that an affidavit, requiring bail ina suit pre- 
viously brought by the plaintiffs, against one W. 
James, was legally made. The introduction of the 
affidavit as evidence, was objected to on the ground, 
that it had been sworn to before a justice of the peace. 

The first statute on the subject of bail in civil suits, 
was passed in 1807, and is to be found in Toulmin’s 
Digest, page 28. After prescribing in what cases 
defendants shall be held to bail, of course ; the act 
proceeds—“ and in all actions of account, covenant 
broken, and actions founded on verbal contracts, and 
assumpsit in law, in which the plaintiff or other cre- 
dible person can ascertain the sum or sums due, or 
damages sustained ; and either of them make affida- 
vit thereof, to the best of his or her knowledge and 
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belief, &c.; the defendant or defendants shall be held 
to bail for the snm or sums 89 indorsed by the clerk, or 
attested by any justice of the peace, taking such affida- 
vit.” “And in actions, sounding merely in damages, 
&c. the defendant shall not be held ‘to bail, except 
by order of the court, &c. upon sufficient cause 
shown by affidavit.” 

{In the first pravision above cited, the antherity of 
a justice to administer the affidavit, is expressly re- 
coguised ; in the last, nothing said on this subject. 
The manner of inaking the order is prescribed, and 
it is required to be upon affidavit ; but before whom 
the affidavit is to be made, nothing is said. ‘The in- 
ference is, therefore, that it is to be made in the sama 
way as is prescribed in the preceding clause, as both 
clauses are contained in one section, But if the pro- 
vision had simply been, that affidavit should be made 
to the necessary facts, without prescribing before 
whom, the most correct construction would be, that 
it should be before anv person authorised to adminis- 
ter an outh. ‘The affidavit is to be made exparte— 
particalar facts are to be comprised in it, and if that 
is done, all is done which can be required. ‘The 
order requiring bail is a matter of course, and can not 
be refused. A person legally authorised to adminis- 
ter the oath, must swear the party. Justices of the 
peace are authorised to administer an oath by virtue 
of their offices, and if any act simply requires that an 
vath shall be taken on an affidavit, unless it is to be 
done in the progress of business before a tribunal com- 
petent to administer an oath, a justice of the peace 
is competent to discharge that duty, and is the pro- 
per officer to do so. . 

The next statute on the subject, was passed in 
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1913, and is to be found inthe Digest, page 33. This 
act is invall respects, so far as this question is con- 
cerued, susceptibie of the same, and no other con- 
struction, than. the one which has been given to the 
last. 

An act was passed in 1823, limiting the power of 
plaintiffs to require bail, by which it is provided,— 
“that in no case where any action may be commenc- 
ed in any of the courts of record in this state, or be- 
fore any justice of the peace, founded in any bill, boud, 
note or account, shall the defendant be held to bail, 
unless the plaintiff, &c. shall first make oath in writ- 
ing, before sore judge, justice of the peace, or the 
clerk who may issue the process, that the defendant 
is indebted, &c.: and ithe clerk of the court from 
which the writ issued, or the attorney for the plaintiff, 
or the justice of the peace who issued the summons, 
shall indorse on the summons, the sam sosworn to, &e. 
This act repeals all laws or parts of laws contraven- 
ing its provisions. 

It is insisted by the counsel for the defendant in 
error, that the correct construction of the act, confines 
the power of justices to administering the oaths pre- 
scribed in it. to cases in which warrants are sued out 
to recover debts, &c. within their jurisdiction ; and 
that if they had the power to take affidavits in cases 
to be prosecuted in courts of record, before thestatute, 
itis now taken fromthem. Buta little examination 
will prove that this position is nottenable. ‘The ob- 
ject of the statute is to require a showing from the 
plaintiff, of good cause, before the defendant shall be 
held to’bail. It prescribes what that good cause shall 
be, and leaves nothing tothe discretion of the person 
beforé whom the affidavitis made. No good reason 
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therefore, can be perceived for considering it as in- 
tended to confine the power of administering the oath 
to a judge or clerk. The last clause can not be view- 
ed as qualifying the preceding one in this respect. 
It is intended simply as a direction to the officer who 
is to execute the process, of the amount in which bail 


is tobe required. That this can not be intended to re- 
Strain the power of taking the affidavit, to the person 


who is to make the indorsement on the process, is ob- 
vious, because the attorney for the plaintiff is authoris- 
ed to make the indorsement, who certainly can not ad- 
minister the oath. A clerk of a court, except under 
special authority, can not administer oaths. Sup- 
pose in this case no such special authority was given, 
could it be contended that every affidavit, made under 
the statute, must be taken before the judge ofthe court? 
This would hardly be insisted on. The unreasona- 
bleness and inconvenience of such a construction 
would be manifest. 

It is the opinion of this court, that the court below 
erred in rejecting the affidavit; and that the judg- 
ment must be reversed, and the cause remanded. 


SaFFoLp, J. not sitting. 
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1. Money paid on anexecution, to a sheriff after the day on which it should be 


returned, will not amount to a satisfaction of the progess—and no motion: 


can be sustained against a slierit? under any of ihe Mifiitutes, for failing to 
pay it over. 

2. The return of * satistied” on an execution is presul >be legal; anda 
sheriff to avail himself of the above principle, will not vermiited to show 
by the annexation of a date, that the execution was satisfied after the return 
day. 

3. A notice against a sheriff for failing to pay over money, must show that the 
party intends proceeding for damages, as well asthe amount collected and 


mterest; otherwise the former are not recoverable. 


In error from Marengo Circuit court.' 

Lockhart issued a notice to the sheriff of Maren- 
go county, and his sureties, apprising them, that he 
should move the Circuit court for judgment, for fail- 
ing to pay over certain money collected by the said 
sheriff, on an execution in favor of the plaintiff— 
The notice stated specially the amount claimed, com- 
prising the principal, interest and costs of the suit, 
but contained no demand for the damages as provi- 
ded by the statute. In the course of the trial, the 
plaintiff below proposed proving, that the money 
was received on a day previous to that mentioned in 
the return, and an objection to this proof was over- 
tuled by the court. ‘The defendant then moved the 
court to charge the jury, that if it were not proved 
that the money was received by the sheriff, while 
the execution was in force, they must presume it to 
have been received on the day of the date of the re- 
turn. The court refused to give this charge, but 
instructed the jury, that the sheriff was to be pre- 
sumed to have done his duty, and to have made the 





CASES DETERMINED 





BARTON, etal. rs. LOCKHART. 





—_., 


money within the period required by law. On these 
facts, the jury found a verdict tn favor of the plain 
tiff below, for the principal and interest, and damages 
at the rate of five per cent. per month; and the 
charge of the court being excepted to, it was in this 
court assigned fur error : 

Ist. ‘That the court erred in its charge. 

2d. That fhe court erred in rendering judgment 
for damages at the rate of five per cent. per month, 
as the notice did not claim them. 


Lyon for plaintiff—Pickens and Craighead, contra. 


Taytor, J.—The first question made is, what ef. 
fect has the date of the return on an execution of 
“satisfied,” with respect to the time at which the 
money was paid. In other words, does it amount to 
prima fucie evidence, that the money was paid on 
the day of the date annexed to such return. 

In this case, it seems the date was subsequent to 
the first day of the term to which ‘the execution was 
returnable, and the effect of the date is important, be- 
cause if it amounted to prima facie evidence, the 
burthen was ou the plaintiff of proving, that the mo- 
ney was received on an earlier day, to fix the liabili- 
ty of ihe securities; otherwise the defendants, to 
exonerate themselves, must prove that the payment 
was made at the time stated in the return. 

[t is certainty a general rule, that a sheriff's 
return, in a suit against him for a false return, is 
to be received as true, until the contrary appears. 
But that rule only extends to acts of the kind done 
by him officially ; and wherever it is his duty to act 
officially, it will be presumed that he has discharged 
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his duty, unless the contrary appears. To pay the 

amount of an execution to a sheriff after the return 

term has arrived, does not amount to a satisfaction of 

that execution.” ‘The execution has become functus yf Bett 
officio, and no proceeding canbe had under it AF Bit 
ter such payment is made, the plaintiff might sue out tstewt.72. 
another execution, and have the money collected by 
virtue of it, if the sheriff were to fail to pay the mo- 
ney to him; and uo motion can be made against the 
sheriff for money so received, uuder any. of the sta- 
tnfes : he must be proceeded against as other indivi- 
duals, who have received money for the use of another; 
and his securities can not be made liable. When,, 
therefore, areturn of “ satisfied,” is made on an exe- 
cution,-it is to be presumed that it has been legally 
satisfied, that the money has been paid so as to effect 
this object; and the sheriff will not be permitted to 
render his returo ineffectual, by annexin a date to it, 
which would make it inoperative. Dates are never 
viewed as material parts of instruments, but are. al- 
ways open to explanation and in cases like the 
present, it would be highly improper to permit them 
not only to control, but destroy the effect of the re- 
tury. 

It also appears, that it is not alleged in the notice 
that there was any demand made of the sheriff of the 
money before the institution of the suit. Itis true, 
that the formal allegation, “although often request- 
ed,” &c. istound in it, but where a special demand is 
necessary to be averred, this has never been consider- 
ed sufficient. 

The case of Barton, et al. v. Pecks,’ settles the ques-*! Stew.& 
tion that a notice under the act of 1825, which is the sta- denies 
tute under which the proceedingsin this case are under 
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stood to have been had, must specially allege a demand; 
but it was also determined in that case that this de- 
fect would be aided, if the record showed that proof 
of that fact was made on the trial. Here there was 
the verdict of a jury upon an issue made by the par- 
ties ; which it is believed has the same effect. 

From the notice it does not appear that the plain- 
tiff intended to proceed for damages at the rate of 
five per cent. per month, which the statute gives in 
cases of this kind ; and it is insisted by the counsel 
for the plaintiffs in error, that there is error in render- 
ing judgment for those damages, when they do not 
appear to be claimed by the original plaintiff in his 
notice. To this it is replied, by the counsel for the 
defendant, that the law makes the damages inciden- 
tal to the recovery of the debt, and that it is no more 
necessary that the notice aver the plaintiff's right to 
recover them, or show that he proceeded for them, 
than that a declaration in an action of debt on a bond 
should demand the interest which had accrued on 
the bond. But thatif there was error in this respect, 
this court would reverse and render judgment for so 
much as is demanded by the notice. 

The statute authorises the plaintiff to recover a 
heavy penalty, if the sheriff fail to pay the money 


_ when demanded, not only against him but his securi- 


” 


ties also. Securities have always been favored by 
courts of justice, and this court, by its decisions, has 
manifested a disposition to go as far in affording them 
‘relief, as any other. In a case like the present, every 
reasonable strictness would be required. ‘There can 
be no doubt but the plaintiff may proceed for the debt 
and interest only, without demanding the damages. 
In this case it appears that such has been his course, 
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and if he has elected, in the first instance, to demand 
no more, he will not be permitted to change the na- 
ture of his proceedings at the trial, and seek a reco- 
very which he did not ask in the first instance.— 
This is a statutory proceeding, entirely in derogation 
of the common law: the right of the plaintiff to re- 
cover the penalty, results from bis pursuing the reme- 
dy as prescribed in the act, and he must bring him- 
self entirely within its provisions, or he can not be 
aided by it. 

A majority of the court are of opinion, that no 
judgment can be here rendered in favor of the origi- 
nal plaintiff. The judgment below is founded on a 
verdict ; and it is thought, a part of that verdict can 
not be rejected, and a part retained, to found a judg- 
ment upon for the amount thus retained. ‘There is 
no precedent for it in any decision of this court. For 
myself, I would be willing to give jadoment for the 
debt, interest, &c. excluding the five percent. dama- 
ges, as it clearly appears what the finding of the ju- 
ry was, as to each particular, and therefore, I think 
the case comes within the provisions of the 2d sec- 
tion of the act of 1819, “ to regulate the proceed- 
ings in the courts of law and equity in this state.” 

That section provides, “that when any judgment, 
decision or decree of the Circuit court, shall be re- 
versed or affirmed in the court of errors and appeals, 
it shall be the duty of said court to pass such judg- 


ment, decision or decree, as the Circuit court should 


have passed, except where the damages to be assess- 
ed, or matter to be decreed, are uncertain ; in which 
case the said court shall remand the same for final 
hearing.” 

It seems to me that the proper constraction of the 
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section is, that where it is manifest to this court, from 
the record, what amount should have been recovered 
by the plaintiff below, either from the verdict of a 
jury, or otherwise, we should render judgment for the 
correct amount, although the jury may have found 
other distinct sums, as in this case, for which the 
defendant is not responsible. 

The judgment is reversed, and the cause re- 
manded. 


HILL versus NORRIS. 


1. The drawer of a bill of exchange, is entitled to notice of non-paymenté 
wherever it appears that he has any funds whatever in the hands of the ac 
ceptor. 

2. So, ifthere be a running account between the drawer and drawee ; and the 
former has a bona fide reason to believe that his draft will be honored, he has 
aright to notice. 


In error from Bibb Circuit court. 

Thomas P. Norris, assignee, brought an action of 
assumpsit against Alexander Hill, to recover the a- 
mount of a billeof exchange, drawn by the defendant 
on one Taylor’of Mobile, and by the latter accepted. 
No evidence was produced to the jury, on the trial 
below, of an absolute notice of protest, or of a notice 
having been forwarded by mail, to the defendant.— 
The defendant’s counsel moved the court to charge 
the jury; thatif from the evidence, there was a run- 
ning accotnt:subsisting between the drawer and ac- 
ceptor of the bill, between the drawing, and its matu- 
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rity ; or, that ifthere were funds in the hands of the 
acceptor at its maturity, of au inconsiderable amount, 
then the drawer of the bill was entitled to notice. 
But the court charged, that although there might have 
been such running account, or such small ba- 
lance ; yet if the latter were too inconsiderable to in- 
duce a reasonable expectation that the bill would 
be paid; the drawer was not presumed to have 
been injured, and therefore not entitled to a no- 
tice of non-payment. The jury, under this charge, 
found for the plaintiff below; and the same was 
here assigned for error. 


Ellis, for plaintifi— Gordon, contra. 


Lipscoms, J.—This cause comes before us, from 
the Circuit court of Bibb county, on a bill of excep- 
tions to the charge given tothe jury, on the trial, by 
the presiding judge. The action was brought by 
Norris, the endorsee of a bill of exchange, against 
Hill, the drawer. The bill was drawn on James 
Taylor, payable at the Bank of Mobile, twelve 
months after date. The bill was accepted by Tay- 
lor, but not paid; and no notice was given to the 
drawer of non-payment, by the acceptor. 

The defendant’s counsel requested the judge to 
charge the jury, that “if they believed, from the 
evidence, that there was a running account between 


the drawer and the drawee, or acceptor of the billof 
exchange, between the drawing of the bill and its 
maturity ; or, if there had been funds in the draw- 
ee’s hands, belonging to the drawer, between the 
drawing and the maturity of the bill, or at its matu- 
rity, of an inconsiderable amount, and not sufficient 
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to pay the bill; the drawer was, nevertheless, enti- 
tled to notice before he could be chargeable ou ihe 
bill ;”’ but the court charged the jury, that although 
there might have been a running account at the ma- 
turity of the bill, or before it was matured, between 
the drawer and the drawee, and there might be a 
small balance due the drawer thereon, or any other 
inconsiderable fund, or debt, in the handsof, or due 
from, the drawee, yet, if the balance due on said ac- 
count or fund, was not sufficiently large to raise a rea- 
sonable expectation, that the bill w ould be paid by 


the acceptor, when due, the drawer was not presum-. 


ed to have been injured for want of notice, and, 
therefore, was not entitled to any, but liable in law, 


- without notice of non-payment. 


The charge of the court is now assigned for error. 

The doctrine on the subject of notice to the drawer 
of a bill of exchange, grew outof the use, that they 
were peculiarly designed for: this wasthe safe trans- 
mission of funds from one place to another; as if A 
wished to employ his funds in Amsterdam, when 
they were in London, he would purchase a bill from 
B, whose funds were in Amsterdam, but who wished 
to use them in London; each of them would draw on 
his respective banker, and by this means avoid all risk; 
Bills were then drawn most usually on actual funds, 
consisting in gold and silver, in the hands of the per- 
son on whom the bill was drawn. If there was a 
refusal to pay, it was of the utmost consequence to 
the drawer, that he should have the earliest possible 
notice, to enable him to secure himself against an 
abuse of trust, that would be inferred in his banker, 
from such refusal to pay. 

As commerce extended, bills were drawn on fac- 
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tors and agents, to whom goods had been consigned ; 
and the same necessity existed for an earlier notice 
to the drawer, of the failure, by his agent, or. factor, 
to pay. That, rendered it necessary in the first case. 
The security of the drawer, required that this notice 
should be given to him, for the purpose of withdraw- 
ing funds, or other assets, in the hands of the person 
on whom he had drawn. It was important, further- 
more, that he should have this notice, to prevent his 
making other consignments, that might, and often 
would, be greatly jeopardized by being made to agents 
and factors in failing circumstances. The business 
between merchant and merchant, was then carried 
on upon solid capital, and the utmost extent of credit 
then known, was the faith reposed in the drawer of 
the bill, that it was drawn bona fide on a fund that 
he really had the control of. Ata later period, and 
when commerce had become still more extended, not 
only inthe means of carrying it on, but also in the 
theatre of its transactions, the credit system was in- 
troduced. Merchants obtained credit, based on their 
talents, and standing for integrity; the creditor rely- 
ing principally on their future gains and profits, on 
merchandize, or articles of exchange. Bills were 
drawn, for the purpose ef creating funds, on persons 
who had no assets in their hands, of the drawer. These 
bills were called, in .contradistinction to those drawn 
on funds, accommodation bills: they were accepted 
and put into market on the credit of the maker and 
acceptor. It is believed to have been on billsof this 
last description, that the doctrine of notice to the 


drawer, was first held to be not always necessary. 1Dum. & 
The case of Bickerdike vs. Ballman,‘is the first ad-“*""” 


judicated case, dispensing with the necessity of no- 
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tice. The reasoning of the court turns mainly on 
the ground, that the drawer knew, at the time of the 
drawing, that his bill would not be accepted, and 
that consequently, he could not be injured by a want 
of notice. It was said, too, that his drawing without 
funds was a fraud, and for that reason, he was not 
entitled to notice; the bill,in that case, was not ae- 
cepted, and the court declared, that an acceptance 
would be prima facie, an admission of funds. The 
drawer, so far from having any funds in the hands of 
the drawee, was actually indebted to him in a large 
amount. I ¢an not but believe, that although no 
stress was laid on this last fact by the court, that the 
drawer was largely indebted to the drawee, at the 
time he drew on him, that it was the strongest argu- 
ment in favor of dispensing with the general rule, 
that notice ought to be given; because, that indebt- 
edness would secure the drawer, if a remittance, or 
consignment, had been made by him, after the refu- 
sal to accept, and before notice of such refusal. 

In the case of Thackray vs. Blacket,* when the bills 
were drawn, the drawer had no effects in the hands of 
the drawee, bnt before they became due, the accept 
ors were indebted to him in an amount less than one 
of the bills, and became bankrupt: it was held he was 
nevertheless entitled to. notice. Lord Ellenbrough re- 
marks, “If there was an open account between the 
pafties, and the accaptors were indebted in any sum 
to the drawer before the bills became due, I can not 
say that he must necessarily have been aware before 
hand, that either of them would be dishonored.— 
Judges of great authority, have doubted the proprie- 
ty of the rule laid down in Bickerdike vs. Ballman.” 
And his Lordship expressed his determination not to 
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extend that rule. No enquiry was made as to the 
amount of assets, and the terms used, “if the accep- 
tors were indebted in any sum,” seems to forbid the 
enquiry, of the sufficiency of such indebtedness to 
pay the bills; in fact, the case discloses that the in- 
debtedness was not an amount equal to one of the 
bills. 

In the case of French's ex’'rs vs. he Bank of Co- 
lumbia, the doctrine of the Supreme Court at Wash- 
ington, is, that if the drawer at the time he draws, 
has a right to expect his bill will be honored, he is 
entitled to notice. The action was founded on a 
uote given by W. M. Duncanson, payable to George 
French, or order, and by him indorsed to the Bank. 
The days of grace expired on the 12th December, 
anddemand of payment was made on the 15th, and 
notice was not given to the endorser’s executrix, un- 
til January. It was proven that no injury had been 
suffered from a want of earlier notice. The court 
ruled, that the indorsor was entitled to strict notice. 
And although it was admitted that in England a dis- 
tinction had been made between drawers of a bill 


‘and indorsers of a promissory note: and, that greater 


strictness might be required in the latter case, than 
the former; Chief Justice Marshall expressed the opi- 
nion, that ifthe drawer has reason to believe his bill 
will be honored, he is entitled to notice. 

The doctrine of Robenson vs. Ames, is, that if the 
drawer had any funds in the hands of the drawee, he 
is entitled, from that circumstance, to notice: and 
further, if he has no funds in the hands of the drawee, 
but has reason, from other circumstanees, to believe 
that his bill will be honored, he is entitled to notice, 
if it is dishonered. 
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Thecase of Armstrong, McGeed; Co. vs. Gay," con- 
tainspothing but the record of the case, as sent up 
from the court, and thejudgment of affirmance in this 
court. It can not be considered as authority : it was 
affirmed on adivison; and the reasons of the judges 
in favor of their respective opinions, have not been 
filed, and consequently could not be reported. I ne- 
ver gave my assent to the affirmance of that judg- 
ment, and some of those who did, have since express- 
ed their conviction that they were wrong. I then 
thought, and still think, that the judgment of the cir- 
cuit court ought to have been reversed. We, then, 
have no adjudged case in this court, dispensing with 
notice, merely on the ground of a want of assets ; and 
the question is still open, as to what circumstances 
will excuse notice to the drawer, when bis bill has 
been dishonored. The conclusion to be drawn from 
the principles of the authorities cited, seems to me to 
resolve itself into distinct propositions : 

Ist, That if the drawer has any funds in the 
hands of the drawee, he is entitled to notice. 

2d. That without funds, if from other circumstan- 
ces, he has reason to believe at the time he draws, 
that his bill will be honored, he is entitled to notice 
of its dishonor. 

To the first proposition it is objected, that it is not 
sufficient that there should be funds, but that there 
must be a sufficient fund to pay the bill. I have-not 
been able to find asingle adjudged case where the a- 
mount of the funds ia the hands of the drawee, has 
been made the criterion of determining on the draw- 
er’s right to notice. 

I can not consider the dictum of Lord Chief Jus- 
tice Abbot in the case of Smith vs. Thatcher,» as ad- 
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verse authority. It is true, he does say that the ac- 
ceptor is not entitled to notice, because there was not 
a sufficient fund to pay the bill, belonging to him, in 
the hands of Messrs. Coults & Co. where the bill was 
made payable, by the appointment of the acceptor. 
It does not appear that the acceptor, who was sued, 
had any funds in the hands of Messrs. Coults & Co. 
when the bill fell due ; nor was the amount of funds 
made a question. The insufficiency of the fund, does 
not appear in the case of Thackray vs. Blacket, to have 
supplied Lord El/enborough, with a ground of dispens- 
ing with notice to the drawer. He ruled, that the 
notice was necessary to charge the drawer, although 
the funds in the hands of the drawee was not suffici- 
ent to pay one of the bills. If indeed the court were 
to assume the province, or should direct the jury to 
determine how far the assets in the hands ‘of the 
drawee must be reduced before notice to the drawer 
could be dispensed with, it would be found exceed- 
ingly difficult, and perhaps I might with truth say, 


- that it would be impracticable, to fix on any standard 


of depreciation. ‘The instructions of the court be- 
low, were to the effect, that if there was a very small 
amount of funds in the hands of the drawee, that it 
did not entitle the drawer to notice: and the court 
seems to have drawn the conclusion, that if the a- 
mount of funds so in the hands of the drawee, was 
small, that the drawer could not be injured from a 
want of notice. It seems, however, to us, that the 
reason of the rule would apply, and that, although 
there might be but a small amount of assets, the 
drawer ought to have notice, ta enable him to take 
steps to secure that amount, whatever-it might be. 


vol. 2, 16 
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I admit, that if there were circumstances to satisfy 
the jury that the drawer committed a fraud in draw- 
ing on the drawee, and that he knew that his bill 
would be dishonored, that there would be much force 
in the argument that he ought not to be permitted to 
take shelter from the consequences of his fraud by 
intrenching, behind a very small amount of assets 
that might be in the hands of the drawee. But I 
must again repeat, that I have not known a case, 
where there was any amount of funds in the hands 
of the drawee, that it has been ruled, that the drawer 
was not entitled to notice. In this case the accept- 
ance of the bill would have a tendency to rebut the 
presumption of fraud, if any could be drawn from the 
smallness of the amount of the funds. 

Under the second proposition, that if the drawer 
believed his bill would be accepted, that he is enti- 
tled to notice of its dishonor, there is a great variety 
of circumstances: that would seem to justify, on the 
part ofa drawer without funds, on mere accommoda- 
tion paper, a belief, honestly, that his bill would be 
duly honored. 3 

In the case of Robinson vs. Ames, the circumstance 
of an agreement to accept, and an account between 
the parties were held to be sufficient to authorise the 
drawer to believe his bill would be honored. 

The fact of their being an open account, and a 
small balance, seems, in the opinion of Lord Ellenbo- 
rough, in the case above cited, to be sufficient to au- 
thrise the belief that the bill would be honored ; or at 
any rate to rebut the conclusion, that the drawer 
knew that his bill would be dishonored. We be- 
lieve, that if there was a running accouut between 


the drawer, Hill, in this case, and Taylor the drawee, 
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that: it was such a circumstance as would forbid 
us to say that he knew his bill would- not be honored 
at the time hedrew it. If there is an account cur- 
rent, between merchant and merchant, and a bill 
drawn in the course of business, although without 
funds, the inference would be a strained one in- 
deed, that the drawer knew that-his bill would be 
dishonored, But nothing is of more common occur- 
rence, than for our planters to draw on their factor 
on sufficient time to enable them to deliver their crops 
by the maturity of the bill, where they have no funds 
in the hands df their factor. Now, if their bill should 
be dishonored when presented for acceptance, a no- 
tice of such dishonor, will prevent their placing their 
cotton at the factor’s disposal. But if we say that 
this notice may be withheld from them, we open a 
door for the greatest fraud to be practiced. The 
planter honestly intending to provide a fund to meet 
the maturity of his bill, and supposing it to have been 
accepted by his factor, ships his cotton to him, enable- 
ing him to dispose of it, and perhaps he will never be 
able to realise the proceeds of the sale; when, if he 
had been notified that his bill had not been accepted, 
he could have guarded against such fraud. In the 
more recent cases in England, the judges have uni- 
formly regretted the rule established in Bickerdtke vs. 
Ballman ; and we have no less cause to deplore its 
recognition on this side the Atlantic. 

In this country, bills of exchange are not confined 
to commercial transactions, between merchant and 
merchant, but as we have before observed, the plan- 
ter is inthe practice of drawing on his factor for the 
amount of the sales of cotton, or in the anticipation of 
a shipment to be made. These men are not as fe 
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miliar, with such transactions as their factors; nor 
are they generally as astute in providing against in- 
solvencies ; and itas important that they should have 
timely notice of the dishonor of their bills, drawn in 
‘anticipation of the shipment of their cotton crops, as 
if the sales had already been made, and the proceeds 
in the factor’s hands. ‘The fact of the existence of 
a running account, between two men engaged in 
business,, and the acceptance of a bill by one of 
them, for the other, affords a two-fold ground of pre- 
suming the drawer believed the bill would be honor- 
ed: the fact of their accounts being unclosed, is one, 
and the acceptance is the other. Indeed, it is diffi- 
cult to arrive at the conclusion, that the drawer did 
not feel himself authorised to draw, if the bill has 
been accepted. If notice had in no case been dis- 
pensed with, no injury could have resulted from re- 
quiring it to be given: because, it would be so easy 
to conform to the rule. The first departure from it 
has.introduced much litigation, and often a tedious 
and complicated 1 inquiry, into the state of funds and 
the circumstances under which the bill was drawn. 

We are, therefore, of the opinion, that the judgment 
of the court below must be reversed, and the cause 
remanded. 








— 











JANUARY TERM, 1882. 





aaa cali tiaetalih nate paidinantinstitiimienicnmnmaincamiens 
OPOTHLE-YOHOLO US. MITCHELL. 


—— 





OPOTHLE YOHOLO versus MITCHEEL. 


1. A judgment by default will not preclude a party from challenging a juror on 
the trial. 


In error from Montgomery Circuit court. 

This action was assumpsit, upon promises, brought 
by Mitchell againt Opothile-Yohola, an Indian chief, 
in which there was a verdict for the plaintiff below.. 
There was a judgment by default, and on executing 
awrit of enquiry, the defendant offered to challenge 
a juror, which the court disallowed. Among many 
other exceptions, this was taken, which disposing of 
the case, it is unnecessary to notice the rest.’ 


Taytor, J.—In this case there are three assign- 
ments of error, to wit: 

Ist. The court below erred in not quashing the re- 
turn of the sheriff, on motion. : 

2d. The court erred in overruling the challenge of 
a juror. 

3d. The court erred as stated in the bill of excep- 
tions. 

The first assignment is intended to bring before us 
the legality of the service of process, within the Creek 
Nation of Indians, and the constitu‘ionality of the law 
which extends the jurisdiction of the courts of the 
state, over that portion of its chartered limits, which 
lies within the country occupied by the different In- 


die 








*In this case was also considered the question of jurisdiction, decided in the 
ease of Caldwell vs. The State, ist Stew. & Porter 327, wherein was determin- 
td the right of the State to extend her civil and criminal jurisdiction over the 
Indian Territory. 
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dian tribes. The decision made in the casp of Cald. 
well vs. The State settles that question, and deter. 
mines that those laws are constitutional. 

There was a judgment by default below, anda 
writ of inquiry awarded, to ascertain the amount of 
the damages. Upon the execution of this writ of in- 
quiry, the defendant appeared, either by himself o 
counsel, anc made a peremptory challenge of one of 
the jurors. By statute, either party in any suit de 
pending in a court in this state, may, upon the trial 
challenge, peremptorily,.not exceeding four jurors— 
This is the substance of the act. The challengeis 
this case, was “disallowed” by the court. Whyif ,. 
was disallowed we are not informed, but it was pm x 
bably believed by the judge, that as there was nom § jr 
gular appearance of the defendant, and an interloce fy, 
tory judgment by default had been rendered agains 
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him, he could not be considered in court for any pur An 
pose. | 
A judgment by default is certainly an admissiond he 


the cause of action, and relieves the plaintiff from th} 
necessity of proving that he has a right to sue—J 4, 
Where the action is founded on a promissory nol f », 
or bill of exchange, or any instrument of writing, a J ¢,,, 
certaining the sum due, it is, at common law, unne 
cessary. for the plaintiff to prove the note, bill, &¢, up 
though it must be produced to the jury, in order that} ,... 
they may see whether any money has been paid up} of, 
on it. But where the action sounds in damages meré} y, 
ly, and the plaintiff has to prove the amount of those an) 
damages; as if it be upon an account, &c., the pel be 
fendant may introduce proof to show that articles are} },, 
charged in the account which he never received, of 
that the prices charged are too high, &c. ; or, if it be} », 
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5] 
for the use and occupation of a house, although the 
judgment by default admits that the defendant occu- 
pied a house of the plaintiff, yet the former is permit- 
ted to prove that he did not occupy the particular 
house about which the plaintiff has introduced evi- 


dence. If then, the defendant has a right to offer -1Tiaa629 


proof to lessen the damages, he surely can not be de- 
prived of the privilege which the statute gives, of 
challenging jurors— as the jury is to weigh the testi- 
mony of both parties, and assess the damages. In 
Engiand, pending the rule for judgment, after the ex- 
ecution of the writ of inquiry ; the defendant may 
move to set aside the inquisition on account of an ob- 


jection to the jury, or mode of returning them, &c.»*! 1-60. 


If this is the case he certainly would be authorised at 
the time the jury was impannelled to make the in- 
quisition, and before they were sworn, to challenge 
one or more of them for the same objection. 

In disallowing the challenge of the juror, we be- 
lieve the court erred. 

The last assignment embraces a point, which, un- 
der the circumstances, is novel and difficult: and, as 
the case has been submitted without argument, we 
feel unwilling to decide it. It is by no means cer 
tain this court would consider the construction put 
upon the letter of the original defendant as free from 
error, unless the judgment by default should have the 
effect of precluding an examination of that point.— 
Not having had the aid of argument by counsel, nor 
any reference to authorities, we think it safe to leave 
this part of the case for examination in the court be- 
low. | 

Let the judgment be reversed, and the cause re- 
manded. 


SSeeec eee anna gana 
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SEARCY versus FEARN. 


1. A, covenanted to pay B one thousand dollars, “in Huntsville or Tennessee 
bank notes, of good standing in Huntsville’’—held, that in a suit to recoverth 
said sum, evidence of the value of Tennessee notes in Tennessee, was inadms 
sible. 


This action was brought in Madison county court 
by Fearn, to recover one thousand dollars, covenant 
ed to be paid in Huntsville or Tennessee bank note 
of good standing in Huntsville. The plaintiff her, 
sought in the court below, to shew by testimony, the 
value of the notes of the Nashville bank; which tes 
timony was rejected by the court as irrelevant; t 
this the plaintiff, Searcy, excepted, and prosecuteds 
writ of error to this court. 


Brandon, for Plaintiff—Hopkins, contra. 
Lipscoms, C. J.—This cause is brought up for re 


vision, from the County court of Madison county. 
The action was founded on a covenant, made by the 


‘plaintiff in error, to the defendant in error, for the 


payment, “On or before the first day of January, 
1828, one thousand. dollars, payable in Huntsville or 
Tennessee bank notes, of good standing in Hunts 
ville.” 

The plaintiff in error, on the trial in the court be 
low, offered to prove, by the testimony of Wilkins 
Tannehill, cashier of the Nashville bank, the sol- 
vency of that bank in 1825 and 1826, and at the 
time when his testimony was taken; but this testi 
mony was objected to, and the objection was sustain- 
ed by the court. 
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From the terms. of the contract, the notesin which 
payment was to be made, were to be of good stand- 
ing in Huntsville, at the date of its maturity. The 
bank of Nashville may have been entirely solvent, 
and of good standing at home, but not so in Hunts- 
ville; and if so, its notes were not of the descrip- 
tion of those, in which the payment was to be made. 
The credit and standing of the notes in Huntsville, 
is the standard by which they were to be tried; and 
it could not be material to prove, what their credit 
was in Nashville; and such testimony was. properly 
rejected. 

The next error assigned, arises out of the charge 
given by the judge. ‘The jury were instructed “to: 
return a verdict for the value of such Tennessee 
bank notes as were proven to be of good standing in 
Huntsville, at the date of the maturity of the -cove- 
nant; or, for the value of Huntsville bank notes, if 
they believed, from the testimony, such notes were 
of good standing in Huntsville, at the maturity of 
the covenant. ~The counsel for the plaintiff in error, 
insists. that the court should have told the jury, that 
by good standing in Huntsville, the terms used in the 
covenant, they were to understand, notes on solvent 
banks. It is sufficient for this case, as it is present- 
ed to us by the record, to answer, that the judge 
was not requested to give the instruction, that in 

their finding, they must not be governed by the value 
of the notes of such banks, as circulated at par :. in 
pursuing strictly the terms of the contract, he gave 
only a general charge, that was certainly true. If 
the plaintiff in error, had wished the court to charge 
the jury, on the true and legal construction of the 
term good standing. he should so have presented ‘the 
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point; but this was not done, and there was no error 
in omitting it, unless requested. 
The judgment must be affirmed. 


MUNDINE versus PERRY. 


1, Under an issue, formed to try the question of property between a ciaimant 
and a plaintiff in execution, the jury have no right to render a verdict against 
the claimant, on the ground of infancy. 

2. The proper course in such case, is to move for an issue to try the question 
of infancy, or for the appointment of a guardian. 


In error from Shelby Circuit court. 

In this case, the plaintiff, Mundine, having obtain- 
ed judgment before a justice of the peace, against one 
Perry, levied his execution upon certain estate pur- 
porting to be the property of the defendant in the 
process. The defendant in error made claim to the 
property, as provided for by the statute, and under 
an issue formed before the justice, the right was de- 
termined in his favor. ‘The cause being taken to the 
county court by Mundine, it there appeared in testi- 
mony, that the claimant was an infant ; whereupon the 
court instructed the jury, “that if they believed the 
claimant to be a minor, they should find against him; as 
in case of non-suit. The jury so found, and on error to 
the Circuit court, the judgment of the County court, 
was reversed. It was in this court assigned as er- 
ror, that such judgment of the Circuit court was im- 


proper. : 
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Stewart, for plaintiff—Peck, contra. 


SarroLp, J.—Execution having been levied on 
certain property, by virtue of a justice’s judgment, 
in which Mundine was plaintiff, and KE. Perry, sen., 
was defendant—Perry, jun., claimed the property, 
under the statute. A trial was had before the: jus- 
tice, and the right found:in favor of the claimant. 
An appeal was taken to the County court, by Mun« 
dine: onthe trial there, it appeared in evidence, that 
the claimant was an infant. The court, on the mo- 
tion of Mundine, plalntiff in execution, instructed the 
jury, if they believed the claimant to be a minor, to 
find as in case of a non suit against him, which was 
accordingly done. ‘These instructions being except- 
ed to, the claimant took error to the Circuit court; 
where, for the charge given, the judgment of the 
County court was reversed. 

It is now assigned for error, that the Circuit court 
reversed the judgment of the County court. 

Whether or not the elaimant was an infant, does 
not appear to have been made a question until after 
the trial of the right of property had been entered 
upon in the County court; the title to the property 
alone appears to have been put in issue as far asany 
had been joined; and if none was formally joined, 
that omission could not aid the plaintiffin error, who 
succeeded in that court. It is however sufficiently 
evident, the question of the claimant’s title to the 


property was the one intended to be tried, and the» 


only one that the form and nature of the proceedings 
contemplated. Under this issue, it was irrelevant 
and incompetent for the court, or jury, to determine 
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the fact of the claimant’s infancy. Admitiing him 
to have been such, it is not questioned but he was 
equally capable of owning property. 


If the object was to-except to his right in person 
or by attorney, to prosecute his claim, this could le- 
gally have been done ina differenf way. On a sug- 
gestion of the fact. of minority, if it was not contested, 
the plaintiff in execution might have moved the 
court to dismiss the claim, unless the claimant would 
nominate a guardian ad litem, to prosecute it. If the 
fact had been contested, the motion should have been 
for an issue to try it; and in the event of the factbeing 
thus ascertained, then the course should have been 
the same as if not contested. 


In the case of Bullard & Lord vs. Spoor, it was 

“2,Cowe”, held, that a justice may appoint a guardian, ad litem, 
for an infant; and, if the infant does not nominate 

one, the justice may appoint such person as he may 

think proper, on the motion of the plaintiff, and it 

must be a real, not a fictitious person. And see 


» @Johne. Mackey vs. Gray.» 


ee. The same principle was held in the case of Moody, 


ST Gonen, Cf U. vs. Gleason, et al.’ There, a certiorari had is- 
482. sued to a justice’s court, returnable into the common 
pleas. at the instance of two only of the several defeu- 

dants against whom a joint judgment had been.ren- 

dered. These two were minors, for whom no guar- 

dians had been appointed, and the other defendants 

., being adults did not join in the certiorart. The Su- 
preme court decided that the common pleas might 

have appointed guardians for the infants, had the de- 
fendants appealed, and that such would have been 
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the correct course, though no guardian had been ap- 
pointed in the justices’ court. 

So, in this case, it would have been competent for 
the County court to appoint a guardian, ad litem, to 
the claimant, had he been admitted, or found to be 
an infant, though no such appointment had been made 
by the justice. The trial in the county court, was 
directed by statute, to be de novo, and the law so far 
protects the rights of infants, as to authorise not only 
the court of original jurisdiction, but also an appellate 
court, (the trial in which must involve the merits,) 
to supply this defect by the ceremony of an appoint- 
ment, on the nomination of the infant, if of years of 
discretion ; and from the cases referred to, it would 
seem that the court may, without such nomination, 
make the appointmment in its discretion. 

We are, therefore, of opinion, that the judgment of 
the Circuit court must be affirmed, and the cause re- 
manded to the county court for further proceedings, 
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BRYANT versus OWEN. 


1. The record, and testimony of deceased witnesses in a previous suit, between 
the same parties, (in contracts respecting property,) are admissible as eyi- 
dence, in asubsequent suit, to contest the same right, either for or againg 
the same purties, or privies in blood, in estate or law. But such _ privity 
must first appear to exist, and such testimony to have been regularly and 


judicially taken. 

2. Undar a plea (upon which issue is joined,),to a suit brought on a note, that 
the plaintiff is not the legal holder thereof, tue defendant nas the right to com 
test the authority of tne plaintiff to sue on the paper, upon which actionis 


cummenced. 


Owen brought an action of debt in Tuskaloosa 
Circuit court, to recover of Bryant the amount of a 
promissory note. The note was made payable to one 
Robbinett ; and the defendant, in the course of the 
trial, offered evidence to show, that Owen, the plaintiff, 
was not the legal proprietor of the note sued on; 
which evidence was rejected by the court. The 
court also rejected the depositions of Robbinett, taken 
in a previous suit, between different parties, and 
which were offered as testimony in this cause. 

On these assignments of error, the case came into 
this court. 


Crabb and Wilson for plaintiff—Lis and Short- 


ridge, contra. 


Sarrotp, J—The plaintiff in the Circuit court, 
who is defendant in error, brought an action of debt, 
as bearer of a promissory note, payable to A. Robbi- 
nett, or bearer, against Bryant, as maker. The lat- 
ter then pleaded in the following words: “And the 
said defendant says, that the said plaintiff is not the 
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legal liolder of the re declared on.”” Defendant 
further pleads, 22d debet, payment and* set-off. On 
these pleas, the vlaintiff, Owen, joined issue, and ob- 
tained a verdict for the amount of the note. 

From exceptions taken on the trial, it appears— 

1. That the defendant proved Robbinett, the payee 
of the note, to be dead; and in support of the plea 
of payment, offered the depositions of said Robbi- 
nett, as evidence; which had been taken, to be used 
as evidence in a different suit, between other parties, 
but which were rejected by the court. 

2. The defendant also offered evidence, that the 
plaintiff was not the legal proprietor of, nor had he 
any right in the note. 

The rejection of this evidence, is the cause assign- 
ed for error. 

1. Admitting the position contended for, that Rob- 
binett, if alive, would be a competent witness to prove 
payment of the note; or, extending the principle 
farther, that his evidence would have been admissi- 
ble to impeach the consideration, according to the 
doctrine of Todd vs. Stafford. These principles =—on 
not decisive of the question, whether his depositions, 
as offered, should have been received as evidence.— 
Nor is it important, in this case, to decide the ques- 
tion, whether a promissory note, payable to bearer, 
and transferred by delivery merely, is subject, under 
the provisions of our statute, relating to assigned 
notes, &c,, to every defence which existed against it, 
in the hands of the original payee, prior to notice of 
the assignment. 

I recognize the rule of law that, in contests re- 
specting property, after the title has been once regu- 
larly litigated, and a subsequent suit is Lrought to 
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contest the same right, the record of the previous re- 
covery, and also the testimony of witnesses on the 
former trial, (since deceased,) may be admitted as 
evidence in the subsequent suit; and not only be 
tween the same parties, but also for or against persons 
standing in the relation of privies in blood, privies in 
estate, or privies in law.—Jackson, ex dem. Bates vs. 
Lawson." 

But to render such evidence competent, the privi- 
ty must first appear to exist—the former testimony 
must appear to have been regularly and judicially ta- 
ken, subject to cross examination ; and the record of 
the trial must also have been admissible as evidence, 
and have been so offered.’ 

In this case, the requisite privity is not shewn to 
have existed, nor does it appear that the record of the 
former suit was offered in evidence, or the necessity 
of it in any manner waived or dispensed with : more- 
over it does not appear that the party against whom 
these depositions were offered, or any one under whom 
he claims had an opportunity of cross-examining the 
witness. 

It is, however, contended, the deceased witness’ de- 
positions were evidence, when viewed as the declara- 
tions of a party in interest—at least, that Bryant is 
entitled to the benefit of them as such, because, at 
the time when made, he had no notice of the trans- 
fer of the note by Robbinett, the payee, whose decla- 
rations are in question. This view of the subject 
would allow the statute concerning assigned bonds, 
notes, &c. a much more extensive operation than is 
believed ever to have been given to it by any previ- 
ous adjudication ; and a more latitudinous construc- 
tion than it will admit of. Allowing to the statute 
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the same influence on the transfer of the note, by de- 
livery, as-if by endorsement, then the defendant is 
only entitled to the benefit of all payments, &c.,; made 
before notice of the assignment; not to the benefit of 
the payee’s declarations, as evidence of the fact: 
else, the consequence would be, that, after the payee 
had in fact disposed of his interest in the note, per- 
haps, without recourse; or after his circumstances 
had become desperate, he might be induced to de- 
clare the note satisfied or void, and thereby create evi- 
dence of a fact which might not exist, and which 
fact, though a competent witness, he might be un- 
willing to depose to. ‘Such a course, the law has 
never tolerated. 

In opposition to the argument, that the depositions 
are to be considered, not in the light of mere open 
declarations, but as admissions on oath, the objections 
apply, asalready stated, that they possess not the re- 
quisites to constitute them evidence, as of a deceased 
witness, given on a former trial, between the same 
parties, or privies. ‘They must assume distinctly, 
one character or the other, to become evidence; but 
being entitled to neither, they were properly reject- 


ed—Alezander vs. Mahon'— White vs. Kabling» In 611 Johns. 
questions, concerning which hearsay and reputation videm, 128 


are evidence, the rule has been farther extended— 


Pegram vs. Isabell’—but this is not one of that na-j7 Hen © 


ture. 

2. The other point relating to Owen’s interest in 
the note which he sued on, is no less worthy of con- 
sideration. 'The evidence, or presumption of his 
right to the note, consisted alone in the fact of pos- 
session ; and admitting that the possession alone con- 
stituted prima facie evidence of right,*. yet, whether ¢ 
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or not, the defendant in the court below, should have 
been permitted to rebut this presumption, is the ques- 
tion remaining to be considered. 

. It has been often ruled, that one holding a check, 
bill, or note, as bearer or endorsee, (though a mere 


27 Cowen, #gent,) has a legal right, as such, to prosecute a suit, 


and recover the demand—Mauran vs. Lamt'—Pitts 
vs. Keyser 5- Keyser." 

But when it becomes material for the purposes of 
defence, that the plaintiff’s interest, or capacity in the 
suit should be known, (and the contrary can not ap- 
pear in any case, as it may be rendered so by the 
issue,) then to permit the defendant to make proof 
thereof, does not infringe either of the rules mention- 
ed, and may be highly important in many cases. In 
the case of Pitts vs. Keyser §; Keyser, above cited, 
the principle was recognized, that if a plaintiff pro- 
duced a note, payable to himself, he is to be presum- 
ed the righful owner of it, though it contain an en- 
dorsement from himself to another ; that this, how- 
ever, is only a presumption, and subject to be re- 
butted ; and if the interest be really in such endorsee, 
the plaintiff can not recover. Without such proof, 
the right of recovery rests on the supposition, that 
the plaintiff, being an endorser, has satisfied the sub- 
sequent holder, and taken up the note. This deci- 
sion refers, for authority, to the case of Dugan vs. 
United States’; which is full to the point. It isthere 
held, that “if a person endorses a bill to another, 
whether for value, or for the purpose of collection, 
who comes again to the possession thereof, he is to 
be regarded, unless the contrary appear in evidence, 
as the dona fide holder and proprietor of such bill, 
and is entitled to recover thereon, notwithstanding 
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there may be one‘or more endorsements in full, sub- 
sequent to the endorsement to him, without produc- 
ing any receipt or endorsement back to him, from 


- either of such endorsers, whose names he may strike 


from the bill, or not, as he thinks proper.” 

In the decision just quoted, however, the court re- 
marked, that the authorities on this subjegt are irre- 
concilable. I find such to be the case, among others, 
with reference to the decision of the Supreme Court 
of Pennsylvania.—Gorgerat, et al. vs. McCarty. It*?, Dallas 
was there decided, that the mere possession of a bill 
and protest, for non-payment, were insufficient evi- 
dence that the plaintiff had paid the subsequent en- 
dorsee, which must be proved to entitle him to re- 
cover. 

But another decision of this court, (Johnson, use of 
Stone vs. English,’) tends farther to settle the practice yg9 °°" 
in this state. It presents the doctrine in an aspect 
not inconsistent with the decision of this court, or the 
Supreme court at. Washington, already referred to ; 
but recognises a limitation to the presumption of 
right, arising merely from the fact of possession. 

In the case here cited, the nominal plaintiff offered 
in evidence a note payable to himself, and by him 
endorsed to Stone. But on objection, the Circuit 
court refused to permit the note to go as evidence to 
the jury. The decision was sustained by the Su- 
preme court, and in the opinion it was remarked, 
that though “ the holder of an instrument of this 
kind would be presumed to be the owner until the 
contrary appears, there the contrary did appear by 
the acknowledgment of the plaintiff, in instituting 
the suit for the use of the indorsee.” 

Hence it appears, that this court considered the 
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plaintiff’s right of recovery to depend on the truth of 
the fact, whether or not he was the owner of it; and 
notwithstanding the legal presumption of ownership, 
it was subject to be rebutted, and if successfully done, 
the plaintiff must fail in hisaction. This I think the 
correct rule of practice, and that it has a general ap- 
plication ; and it is more particularly necessary and 
proper, when from the nature of the issue, as in this 
case, it may be essential to the merits of the contro- 
versy. To determine the issues of payment or set-off, 
it may be indispensable to know in whom the bene- 
ficial interest of the note resides: also the specific 
fact of ownership was directly in issue, and evidence 
to rebut what was clearly a legal presumption, was offer- 
ed by the defendant below, nor was any objection to 
its competency urged : to the benefit of this he was 
surely entitled. 

It is not intended to intimate an opinion, that if it 
had appeared in evidence that the plaintiff held the 
note only as agent for the rightful owner ; and had, 
by his authority, express or implied, orally or in writ- 
ing, sued in his own name, that he could not have 
so recovered. Wedecide, however, that the defen- 
dant should, under the issues, have been permitted 
to investigate the plaintiff's interest in the note, and 
contest his authority to sue uponit; and had it been 
found that he had‘no legal authority to sue on the 
paper he should have failed in the recovery. 

The judgment must therefore be reversed, and the 
cause remanded. 
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j Where a cause appears from the record to have been continuéd several 
terms by the defendant, and the jury find a verdict as on issue jotned—in the 
absence of any exceptions tothe want of an issue in the court below, the ap- 
pellate tribunal will presume such issue to have been regularly joined, and 
lost from the record. 


This was an action of trespass, brought to re- 
cover damages for a malicious prosecution. The 
declaration was filed at the fall term, 1828, of the Cir- 
cuit court of St. Clair county. At the Spring term, 
1829, the cause was continued, on the affidavit of 
the defendant. At the fall term, 1829, it was conti- 
nued on the special affidavitof the defendant. Again, 
at the spring term, 1830, it was continued on the 
special affidavit of the defendant: at the fall term, 
1830, the following entry was made: 


“This day came the parties, by their attorneys, 
and thereupon came a jury of good and lawful men, 
to-wit, &c. (here follows the names of the jurors,) 
who being elected tried, empannelled, sworn, and 
charged to try the issue joined, upon their oaths do 
say—we find the issue in favor of the plaintiff, and as- 
sess his damage, by reason of the premises, to six hun- 
dred dollars.” There was a motion entered in arrest 
of judgment, signed by three attorneys of the court, 
on the ground, that the declaration shewed, the de- 
fendant had a reasonable and probable cause for the 
prosection ; which motion was overruled. 


The record does not shew what plea, if any, had 


been filed by the defendant . 
It was here assigned for error : 
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“That the court below erred, in rendering judg- 
ment against the defendant below, as on a verdict of 
the jury upon an issue joined, when in fact no issue 
had been joined.” 

The court erred; in overruling the motion in ar 
rest of judgment. 


PER cuRIAM.—F rom several circumstances, we ate 
authorised to infer, that an issue in fact, going to the 
merits of the action, had been found by the pleadings, 
and since lost from the record; or that the partia 
consented to go to trial as on an issue. The recorl 
shews that the jury were sworn to try the ¢sswe jozned 
And the jury in their verdict, set out that they find 
the issue in favor of the plaintiff. ‘To conclude 
that there had been no issue, would be falsifying th 


‘record. 


Again, the circumstance of the cause having bee 
continued on the affidavit of the defendant, three 
veral times, affords strong grounds to believe that the 
pleadings had been made up. 

The fact, that a want of an issue was not assignel 


as a ground for the arrest of the judgment, in the 


court below, affords a further, and a strong presump 
tion, that.there was an issue at the time the motion 
was entered. 
There is nothing in the second assignment. 
The judgment must be affirmed. 
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M’RAE & M’MILLIAN versus FOSTER. 


1. Where a writ has been issued against two, and is served but on one, the 
plaintiff has a right to discontinue as to the party uot served, and proceed a_ 
gainst the other—andin such cases, it is sufficient for the plaintiff to state in 
his declaration that he does discontinue. 


The opinion of the court states this case fully. 


Taytor, J.—This suit was commenced in the 
County court of Tuskaloosa county, by Foste. against 
McRae and McMillian, by capias ad respondendum, 
returnable to the June term, 1829. The writ was 
executed upon McMillian, but returned “ not found” 
as to McRae. ‘The plaintiff declared against, Mc- 
Millian ; and in his declaration, reciting that process 
had not been served upon McRae, discontinued ‘the 
action as to him. At the December term, 1829, a 
judgment was rendered in the following words : 

‘‘Came the parties, by their attorneys, and the 
plaintiff moved for judgment by default, for want of 
aplea. Itis therefore considered by the court, that 
the plaintiff recover of the defendants the sum of four 
hundred and twenty-nine dollars sixty six and a half 
cents, his damages occasioned,” &c. 

On the 27th day of February, 1830, McRae and 
McMillian sued out a writ of error, by which the case 
was brought to this court. In May following, Fos- 
ter gave them notice,.that at the next term of the 
County court, to be held the June succeeding, he 
would move to have the judgment against them amend- 
ed, by having the suit discontinued as to McRae, and 
rendered against McMillian alone. ‘The motion to 
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amend was accordingly made, and .the amendment 
ordered; and by writ of certtorart issued from this 
court, the amended judgment has been brought up. 

It is now insisted, that the court below erred— 

Ist. In rendering judgment in the first instance 
against both the plaintiffs in error, when there had 
been a discontinuance as to McRae. 

2d. In amending such defective judgment. 

By our statute, when suit is brought against two 
or more defendants, and the writ is not served upon 
all, the plaintiff may discontinue as to those upon 
whom itis not executed and proceed against the others. 

In practising under this act, it has always been 
considered sufficient for the plaintiff to state in his de 
claration that he does discontinue as to the defendants 
upon whom the writ has not been executed, and de 
clare against the others. 

If this is a discontinuance, and this court has re- 
cognised it as such, the case stands in the same situ- 
ation after such a declaration is filed, that it would if 
there werea formal judginent of discontinuance. 

Ifin this case there had been such formal judg- 
ment, would the entry by the clerk, of judgment 
against the “defendants,” instead of the “ defendant” 
have been error?) There would have been but one 
defendant known to the case; it would have stood 
exactly in the same situation that it would have done, 
if the suit had only been instituted in the first in- 
stance against one. 

We think there was no error in the first judg- 
ment : -it is unnecessary to examine the other objee- 
tion. 

A difficulty, however, arises as to the proper dispo- 
sition of the case, from the circumstance of McRae’s 
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having joined in the writ of error, and thus made him- 
selfa party in this court. To affirm the judgment 
generally, would, from the manner in which tke case 
is brought here, necessarily involve McRae in the 
effects of that affirmance, at the same time that we 
determine he is no party in the court below. It is 
evident from the proceedings, that in the court be- 
low, he has been viewed by the court, the plaintiff 
and the counsel, in the light of a party, and if he isto 
b2 so considered, the judgment was erroneous until it 
was amended. But we do not view him in that light; 
and therefore there has been a misjoinder in the writ 
of error. When this court renders a judgment, it is 
such an one as it is believed should have been render- 
ed below. _ But to include McRae in a judgment of 
affirmance, would be doing precisely what we have 
determined the court below should not have doue. 

It is probably the most correct course, under the 
circumstances of the case, to dismiss the writ of error 
on account of the misjoinder, and it is dismissed ac- 
cordingly. 
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